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PROCEEDINGS 
APRIL  14,   197C  10:00  O'CLOCK  A.M. 

MR.  DAVIS:     Good  morning  ladies  and  gentlemen. 
We  are  going  to  try  to  start  on  time.     We  have  about  19 
witnesses  remaining  to  present  testimony  or  who  have  indi- 
cated they  wish  to  present  testimony  before  this  hearing. 
Let  me  again  point  out  to  those  witnesses  who  have  prepared 
statements,   that  those  will  be  entered  into  the  record  and 
will  be  received,  of  course,  with  the  same  weight  as  oral 
testimony,  and  those  who  can  and  wish  to  do  so,  if  they  woulc 
wish  to  summarize  their  prepared  statements,  it  would  save 
the  time  for  the  hearing  as  well.     Of  course,  the  time  of 
the  witnesses  who  are    otherwise  waiting  to  testify,  certainl 
I  don't  mean  to  imply  that  we  wish  to  keep  anybody  from 
making  a  full  statement  or  expressing  their  views  fully 
before  this  hearing.     If  at  about  12:00  o'clock  it  appears 
that  we  can  terminate  the  hearing  within  one  hour,  that  is 
by  1:00  o'clock,  we  will  proceed  to  1:00  o'clock.  However, 
if  at  12:00  o'clock,  it  appears  it  would  take  longer  than 
one  hour  to  complete  the  testimony  before  the  hearing,  we 
will  adjourn  for  a  two  hour  lunch  break  and  resume  at  2:00. 
At  this  time  I  am  going  to  resume  the  testimony  of  those 
representatives  of  the  Wine  Institute,  we  interrupted  their 
testimony  at  the  end  of  the  afternoon  session,  we  we'll 
continue  at  this  time.       I  would  like  to  introduce  Mr.  Jack 
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Welch. 

MR.  WELCH:  Good  morning.  I'll  be  the  kick  off 
this  morning  and  I  shall  set  the  pace  for  the  rest  of  the 
day.     I  have  three  quick  points  to  make,  if  I  may. 

First,  on  appellation  of  origin,  I  would  like  to  put 
my  hat  on  as  a  vineyard  owner  rather  than  a  distributor  of 
wine  and  brandy.     We  would  like  to  call  your  attention  to 
an  economic  point  in  this  discussion  that  is  of  extreme 
importance.       From  the  beginning,   all  grapes  grown  within 
the  boundaries  of  Napa  County  has  been  used  under  the  appell- 
ation, Napa  Valley.     Many  Napa  Valley  winerJ.es  and  groweries 
have     substantial  investments  in  vineyards  t.iat  may  not  fall 
into  a  watershed  description  of  a  new  Napa  Valley  designation. 

Therefore,  we  believe  that  there  must  be  a  clear  pro- 
vision in  the  regulation  to  automatically  grandfather  into 
appellation  these  vineyards.     That's  statement  one. 

Statement  two  has  to  do  with  the  estate  bottled.     Now,  I 
am  speaking  with  ny  hat  as  a  distributor  of  the  products  of 
the  Christian  Brothers.     The    Christian  Brothers  have  produce:! 
for  our  distribution  three  estate  bottled  wines.     When  these 
wines  were  first  produced  by  Mont  LaSalle  Vineyards,  all  the 
grapes  for  these  products  were  crushed  at  their  monastery 
winery  adjoining  the  vineyards,  where  the  grapes  were  grown. 
In  1975  Mont  LaSalle  vineyards  consolidated  all  of  their 
crushing  at  a  new  crusher  located  in  St.  Helena.     Thus,  the 
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grapes  for  these  three  estate  bottled  wines  are  now  crushed 
at  a  point  that  is  beyond  the  five  mile  limit  used  in  your 
proposal.     T,7e  oppose  any  such  arbitrary  distance  limitations 
As  an  alternate  definition  of  estate  bottled,  we  should  follow 
the  position  taken  by  the  EEC,  Germany  and  France.  These 
do  not  have  any  distance  application,  they  read  as  follows: 

In  the  case  of  quality  wines,  the  description  on  the 
labels  may  be  supplemented  by  the  following  information: 
An  indication  that  the  wines  were  bottled  on  the  premises  of 
the  vineyard  where  the  grapes  from  which  the  wine  was  obtaine;"! 
were  harvested  anc  turned     into  wine,  or  in  the  case  of  a 
group  of  vineyards,  on  one  of  their  premises,  or  on  a  premises 

under  their  control. 

In  Germany  they  say  provides  that  as  long  as  the  vintner 
bottles  his  own  wine  only,  he  is  permitted  to  bottle  anywhere 
in  a  wine  growing  region  of    Germany,  from  any  of  his 
vineyards,  whereever     located,  and  still  claim  estate  bottled 
designation.     The  designation  in  France,   190  per  cent  grown 
and  produced  in  owner's  vineyards  and  bottled  in  owner's 
facility.     There  is  no  reference  at  all  in  these,  and  I 
checked  these  out  carefully  last  week  with  various  members 
of  the  federation  to  be  reasonably  sure  we  interpreted  our 

language  properly. 

The  third  point  that  I  can  make  quickly  is  in  the 

procedure  for  appellation  of  origin.     I  see  something 
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developing  here  that  could  become  a  problem,  and  that  is 
that  we  might  well  have  51  per  cent  designation  of  a  group 
of  growers,  a  committee  or  application  for  appellation  that 
might  be  stopped  in  the  procedure,  and  we  would  suggest  that 
some  procedure  be  established  so  that  an  individual  small 
winery  will  have  direct  access  to  the  BATF  for  the  considorat 
of  an  appellation.     The  purpose  of  this  is  to  avoid  the 
possible  problem  of  geo-political  positions  of  the  advisor 
board.     Thank  you,  Mr.  Chairman. 


(Continued  on  next  page.) 
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MR.  DAVIS:     Thank  you  very  much,  Mr.  Welsch. 
Are  there  any  questions  of  this  witness  from  the  members 
of  the  panel? 

(No  response) 

MR.  PEYSER:     I  now  present  Mr.  Charles  a.  Carpy 

thank  you. 

MR.  DAVIS:     I  wish  to  say  that  Mr.  Welsch' s  prepare! 
statement  will  be  entered  into  the  record  as  Exhibit  17. 

MR.  CARPY:     My  name  is  Charles  Carpy.     I  am  in 

Fremont. 

I  would  like  to  elaborate  on  the  grandfathering  appella- 
tion problem.     I  would  like  to  concur  with.  Mr.  Welsch  that 
in  the  history,  as  these  older  vineyard  areas  develop,  some 
vineyard  areas  might  fall  outside  maybe  some  of  the  new 
boundaries  that  might  be  established,  but  have  historically 
been  used  in  the  appellation  of  wines. 

The  other  problem  is  that  the  grandfathering  times  from 
the  time  the  new  appellation  rules  are  established,  from 
the  conversion  to  what  is  now,  to  what  will  be,  so  that 
those  of  us  who  are  using  older  appellations  have  time  to 
qualify  those  appellations  with  the  maps  and  necessary 
things . 

What  I  want  to  point  out  is,  and  stress  very  strongly, 
that  both  the  Napa  Valley  Vineyards,  who  I  also  represent 
in  this  particular  thing  and  the  Wine  Institute,  are  very 
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concerned  that  no  economic  hardship  is  placed  on  the  people 
because  the  line  may  be  drawn  a  new  way. 

Secondly,  that  allowing  these  parcels  to  be  grandfather 
in  that  may  fall  outside  of  the  thing,  may  allow  the  wine 
to  be  drawn  off  the  new  constitued  appellation,  so  that  it 
doesn't  have  little  fingers  running  out  and  picking  up  some 
little  parcel  that  should  be  included,  but  wouldn't  make 
sense  in  the  following  natural  geographic  boundaries. 

Those  two  things  I  think  are  very  important  in  your 
final  regulations  that  they  be  spelled  out  so  that  everybody 
knows  that  there  are  provisions  by  which  these  outlying 
parcels  can  be  included. 

I  think  that  as  a  way  of  including  them  at  the  time  of 
the  public  hearing.      These  parcels  can  be  delivered  upon 
people  can  bring  supporting  evidence  that  these  grapes  or 
these  lands  were  under  contract  for  delivery  to  those  winer- 
ies, say,  using  the  Napa  Valley  appellation,  and  that  they 
can  be  determined  at  that  point  to  be  a  parcel  that  should 
be  included  in  the  appellation,  even  though  it  is  not 
contiguous,  nor  does  it  lie  within  the  new  boundaries.  Thank 
you. 

MR.  DAVIS:  That  has  been,  of  course,  a  considerabl 
discussion  throughout  the  hearing  about  a  grace  period  or  a 
period  during  which  the  perfection  of  these  existing  appella- 
tions of  origin  could  be  justified,  and  is  it  your  view 
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MR.  CARPY :      Well,  I  think  the  three  year  period  should 
be  given  to  the  establishment  of  the  boundary  of  these  old 
what  we  call  grandfather  appellations. 

'  However,  the  fellow  that  lays  outside  this  boundary, 
if  he  is  really  kind  of  close,  he  doesn't  know  whether  he 
is  in  or  out. 

So  he  should  be  given  an  additional  two  year  period  of 
time  after  he  finds  himself  out,  until  he  gets  the  necessarv 
.0  I  documents  to  find  whether  his  parcel  is  included,  or  should 

11  be,  in  fact,  included. 

12  I  That  doesn't  negate  the  fact  that  those  people  who  are 

13  I  outside  the  appellation,  that  those  people  for  sure  couldn't 

14  start  the  paperwork  at  the  original  hearing.      Except  there 

15  is  a  little  grace  period  for  these  fellows  who  thought  the 

16  line  got  drawn  a  little  bit  differently  than  they  thought 

17  it  would  be  then  they  still  have  a  chance  to  qualify  that 

18  J  exterior  parcel. 

19  I  It  is  just  a  matter  of  trying  to  go  from  what  will  be, 

20  I  until  what  is,  to  give  everybody  a  chance  to  qualify  that 

21  deserves  to  be  qualified. 

"  I  MR.  HIGGINS:       The  next  question    is,  what  if  they 

23  I  don't  make  it  in  that  following  two  years? 

24  MR.  CARPY:       Well,  it  should  be  incumbent  upon 


25 


the  parcel  owners  to  come  forward  and  qualify  those  parcels 
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and  if  they  lose  it,  then  they  lose  it  forever        *n!  r 
they  make  it,  they  make  it  forever. 

«R.   HIGGINS :     If  they  fail  to  qualify.   then  tney 
are  not  going  to  be  grandfathered  in  forever? 

MR.   CARPY:       No.       As  t  ^  . 

vj.ew  it,  they  have  reason- 
able -         they  can  demonstrate  their  past  history  as 
reasonably  qualifying  for  oonsideration  to  be  included, 
«  I  and  they,  i„  £aot,  really  have  £ivfi  years  ^  ^  ^ 

•     it.  if  you  would  follow  the  time  table  that  I  suagest.  but 
.0  I  there  are  two  problems,  and  one  of  them  is  the  grandfathering 

11  of  the  appellation  in  total,  and  the  other  one  is  the 

12  parcel  owners,  both  of  them  have  to  have  some  grandfathering 

13  |  considerations. 

MR.  DAVIS:     Thank  you  very  much,  Mr.  Carpy. 
MR.  PEYSER;      our  next  witness  is  Mr.  Thomas  J. 


14 
15 

16  I  Grady. 


17 
18 


19  J  raent,  did  you? 

20  I  MR.  CARPY: 
MR.  DAVIS 


MR.  GRADY:     Thank  you,  gentlemen. 

MR.  DAVIS:      Mr.  Carpy,  you  had  no  prepared  state- 


Yes. 

In  that  case,  that  prepared  statement 
22     will  be  entered  in  as  Exhibit  number  18. 

MR.  DAVIS:      Mr.  Grady  has  a  prepared  statement,  ani 
24     we    will  accept    his  prepared  statement  as  Exhibit  19. 
MR.   GRADY:        Thank  you. 
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I  am  Thomas  Grady,  vice  President  and  Treasurer  of  ALnaden 
Vineyards,  and,  like  those  who  have  preceded  me ,  I  am  grate- 
ful for  this  opportunity  to  appear  before  you  on  the  question 
of  appellation  of  origin. 

First,  let  me  say  that  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  has  done  an  excellent  job  in  the  past  of 
approving  and  policing  appellations  of  origin.      And  I  believ 
that  the  present  proven  system  should  remain  unchanged. 
Nevertheless,  if  there  is  to  be  a  change,  I  recommend  to 
you  the  one  time  institute  proposal  which  my  company  believes 
will  serve  the  interests  of  the  consumer,  the  Bureau  and 
the  industry  in  a  fair,  equitable  and  informative  manner. 
The  essence  of  our  proposal  is  to: 

First,  grandfather  all  existing  appellations  whether 
referring  to  products  names  or  use  of  the  term  "North  Coast 
Counties . " 

Wine  producers  and  sellers  in  the  state  of  California 
have  invested  large  sums  in  the  marketing  of  wines  made 
from  grapes  from  various  growing  areas,     m  addition,  consum- 
ers have  come  to  know  and  enjoy  these  products.      To  change 
from  historical  precedent  at  this  time  and  to  allow  a  few 
to  capitalize  on  the  understanding  of  the  consumer  and  the 
investment  of  many  would  be  inequitable. 

There  has  been  considerable  testimony  given  in  the  past 
two  days  by  some  that  would  lead  us  to  believe  that  a 
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regulation  of  exclusion  will  be  of  benefit  to  the  consumer 
from  a  value  standpoint. 

This  philosophy  has  no  foundation  either  in  theory  or 
fact.     In  my  opinion,  such  a  regulation  would  ultimately 
work  to  the  detriment  of  the  consumer.       I  believe  that 
laws  and  regulations  dealing  with  other  subjects  are  quick 
to  recognize  this  pitfall  or  exclusion  and  have  dealt  with 
it  accordingly. 

The  second  part  of  the  Institute's  proposal  is  to 
recommend  to  the  Bureau  new  appellations  of  origin,  should 
a  recommendation  prove  justified.      Our  proposed  criteria 
makes  possible  the  granting  of  such  appellations  there, 

(1)  the  name  is  historically  known  or  locally  accepted, 

(2)  the  boundaries  of  the  appellation  follow,  where  possibl 
natural  geophysical  or  geopolitical  times,     (3)     the  applican 
has  prepared  a  map  showing  the  area  of  the  proposed  appellati 
(including  a  list  of  the  assessor's  parcels  on  the  area's 
boundaries)       and  (4)       the  applicant  submits  a  statement 
describing  the  area  in  general,  its  soils  and  climate, 
population  centers  and  landmarkes  and  its  connection  with 
the  wine  industry.      The  applicant  will  notify  all  growers 
and  vintners  within  the  area  of  the  proposed  appellation 
that  the  industry  committee  will  conduct  a  hearing  on  his 
request    and,  if  the  applicant  shows  that  the  hearing  that 
his  proposed  appellation  meets  standard  criteria  based  on 
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recognizable  geophysical  and  geopolitical  boundaries,  the 
Committee  shall  recommend  that  the  Bureau  adop  the  appellatio 
of  origin. 

This  procedure  is  not  designed  to  unfairly  restrict 
appellations  of  origin,  or  to  provide  an  advantage  for  any 
winery  or  wineries.       It  is  merely  designed  to  let  all 
interested  and  affected  parties  have    a  say  in  the  granting 
or  denial  or  a  proposed  appellation  and  to  provide  a  forum 
of  knowledgeable  individuals  who  will,  without  bias,  make 
a  reasonable  determination.     It  leaves  the  ultimate  decision 
in  the  hands  of  tae  Bureau,  which  will,  of  course,  retain 
jurisdiction  under  the  Federal  wine  labelling  and  advertising 
regulations  to  insure  that  wine  is  properly  labelled.  But 
it  permits  an  on-sight  recommendation  by  those  who  are 
intimately  connected  with  the  wine  and  grape  growing  area 
for  which  the  appellation  is  sought.       It  is  designed  to 
be  open  and  even-handed  and  I  believe,  will  ultimately 
benefit  all  interested  parties. 

Thank  you. 

CHAIRMAN  DAVIS:      Thank  you  very  much  Mr.  Grady. 
Any  questions  by  members  of  the  Panel? 


(No  response) 


MR.  DAVIS: 


Thank  you  again. 


MR.  PEYSER:     Our  next  witness,  Mr.  Chairman, 


is  Brother  Timothy. 
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BROTHER  TIMOTHY :       Thank  you. 

MR.  DAVIS:     Brother  Timothy  has  a  prepared  state- 
ment which  will  be  entered  into  the  record  as  Exhibit  20. 

BROTHER  TIMOTHY :       Good  morning.     Like  many  of 
the  other  speakers  I  want  to  thank  the  Bureau  for  sending 
a  delegation  out  here  to  listen  to  us  rather  than  to  force 
us  to  travel  back  to  Washington  to  present  our  case. 

And  since  this  is  a  Bicentennial  year,  and  since  it 
seems  that  the  panel  appreciates  literary  matter,  I  would 
like  to  say  that  Ben  Franklin,  in  thinking  about  the 
mysterious  nature  of  wine ,  and  not  knowing  that  there  was  a 
little  living  yeast  cell  to  convert  grapes  into  wine,  because 
it  hadn't  been  demonstrated  yet  to  science  that  this  living 
yeast  cell  went  in  there  as  an  essential  ingredient. 

Franklin,  a  hundred  years  before  Pasteur  said:  Wine 
is  a  constant  proof  that  God  loves  us  and  loves  to  see  us 
happy . " 

So  I  hope  you  are  happy  when  you  leave  San  Francisco 
after  this  what  I  believe,  is  a  successful  hearing. 

I  am  Vice-President  and  cellar  master  of  Mont  La  Salle 
Vineyard,  Napa,  California.       I  am  a  member  of  the  brothers 
of  the  Christian  Schools,  commonly  called  the  Christian 
Brothers . 

I  fully  support  the  position  of  the  Wine  Institute 
as  presented  at  this  hearing. 
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Since  our  winery  has  marketed  its  Napa  Rosa     for  over 
20  years,  the  grandfather  provisions  are  of  great  importance, 
In  fact,  the  grandfathering  of  this  largest  single  item 
of  the  Christian  Brother's  •  line  is  necessary  to  prevent 
disruption  of  our  business.       It  is  essential  that  the  wine 
institute  procedure    product  name  gathering  appears  in  any 
final  regulations  issued  by  the  BATF. 

Thank  you  very  much. 

MR.  DAVIS:      Thank  you  Brother  Timothy. 
Are  there  any  questions  of  this  witness? 
(No  response) 

MR. DAVIS:      We  appreciate  your  appearance  and  the 
quotation  from  Ben  Franklin. 

MR.  PEYSER:      Our  last  witness  is  Mr.  Steve 

Kauf fman. 

MR.  DAVIS:     Do  you  have  a  prepared  statement? 
MR.  KAUFFMAN:       I  do  not. 

Gentlemen,  my  name  is  Steve  Kauf fman,  and  I  represent 
Paul  Masson  Vineyards . 

We  at  Paul  Masson  fully  endorse  the  document  presented 
by  the  Wine  Institute  and  I  would  like  to  make  a  few  state- 
ments about  that  particular  document. 

First,  we  would  like  also  for  the  Wine  Institute,  the 
final  authority  to  remain  with  zue  BATF. 

Although  we  have  have  had  our  problems  in  the  past, 
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as  you  know,  and  will  probably  have  them  in  the  future, 
as  you  also  know,  we  felt  these  problems  have  been  dealt 
with  extremely  fairly. 

This  fairness  and  unbiased  approach  to  review  would 
be  in  jeopardy,  we  feel,  should  local  authorities  assume  tne 
decision  making  process,  as  powerful  political  and  economic 
forces  can  be  brought  to  bear  at  the  local  level  that  could 

8  not  be  done  at  your  much  more  removed  and  elevated  spots . 

9  I  Secondly,  we  feel  on  the  question  of  estate  bottling 

10  very  very  strongly  that  the  phrase  "estate  bottling"  should 

11  I  mean  something  to  the  consumer. 
And  in  that  respect,  I  think  that  from  Paul  Masson  we 

13  must  go    on  record  as  saying  that  one  of  the  most  important 

14  concerns  in  the  marketing  of  our  wines  is  the  dedication 

15  I  of  consumers  about  wine. 
Why,  in  fact,  would  the  wine  industry  not  be  concerned? 
In  the  United  State,  consumers  are  just  really  beginning 

18  |  to  enjoy  wine. 

19  I  In  contrast,  for  example,  Europeans  consume  approximately 

20  16  times  more  wine  per  person  than  consumers  in  the  United 

21  States.     Clearly,  the  direction  is  there . 


16 
17 


22 
23 
24 
25 


(continued  on  next  page) 
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We  feel  that  can  provide  a  good    product  and  help  the 
public  understand  the  product  itself,  that  will  represent 
the  maximum  benefits  from  this  expansion.     For  this  reason 
we  at  Paul  Masson  and  many  of  the  vintners  here  today  have 
spent  millions  and  millions  of  dollars  on  this  educational 
process.     It  cores  in  the  form  of  advertising,  it  cor.es  in 
the  form  of  films  that  we  have  made,   tastings  that  our 
representatives  conduct  across  the  United  States,  and  in 
fact,  in  brochures  about  our  products.     I  have  brought  sore 
brochures  with  me  today  that  are  perfect  examples,  brochures 
made  at  very  high  cost  to  us  and  at  no  cost  to  the  consumer, 
and  full  of  explanations  of  what  is  a  varietal  wine,  for 
example,  how  do  you  read  a  wine  label,  what  is  the  best 
serving  temperature,  what  to  do  with  champagne  once  you  have 
opened  it,  which  is  fairly  obvious.     I  have  strayed  somewhat 
from  the  estate  bottling  question  and  I  did  feel  obligated 
to  speak  to  this  position  because  I  have  heard  references 
made  to  being  ripped  off  by  vintners,  and  that  is  not  what 
we  are  trying  to  do,  or  in  fact  do  we.     We  comply  with  the 
current  regulations,  but  we  are  not  governed  by  the  minimum 
of  this  regulation.     In  fact,  what  we  do,  if  the  wine  master 
at  our  winery  states  that  80  per  cent  cabernet  and  20  per 
cent  blending  wine  would  produce  the  best  product,   that  is 
the  practice  we  follow.     It  is  not  governed  by  a  51  per  cent 
rule  in  the  current  regulations,  we  are  governed  by  what  we 
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think  will  produce  the  best  product. 

Getting  back  to  estate  bottling,  we  feel  extremely 
strongly  and  agree  that  the  consumer  should  know  what  it 
means,  and  can  promise  you  that  when  this  definition  is 
clear,  we  will  help  spread  that  definition  across  the 
country.     We  feel  a  proper  definition  is  that  is  the  definiti: 
that  is  set  forth  in  the  Wine  Institute  Document.  We 
at  Paul  Masson  have  a  winery  almost  a  hundred  miles  from  our 
vineyards,  and  they  spread  out  in  a  wide  range,  they  are 
not  in  one  location.     We  have  vineyards  in  Monterey  and  sev- 
eral other  places.     Our  wine  master  has  these  fingers  under 
his  supervision  and  control.     Under  some  definitions,  heard 
yesterday,  we  would  not  be  able  to  use  the  phrase  estate 
bottled,  and  by  the  way,  we  do  not  use  it  now,  but  let  me 
ask  the  proponents  of  that  particular  document  that  says  the 
winery  should  be  located  on  the  premises  of  the  vineyards 
a  question.     If  we,  at  Paul  Masson  installed  the  bottling 
rine  at  our  Pinnacles  vineyard    in  Monterey,  would  that  in 
fact  produce  a  better  bottle  of  wine  than  the  current 
method  of  operation  where  we  truck  the  wine  to  our  facilities 
for  bottling,  and  their  answer,  I  presume  would  be  no.  It 
definitely  would  be  no,  as  a  matter  of  fact,  because  the 
real  question  is  who  is  controllling  the  planting,  the 
pruning,  the  harvesting,  the  crushing,   and  also  the  bottling? 
It's  not  just  a  bottling  question  we're  talking  about,  who 
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controls  the  entire  process?     In  our  case,  it  is  the  wine 
master. 

We  strongly  feel  that  where  it  is  bottled,  to  sum  it  up 
is  not  as  important  as  who  controls  and  makes  the  decisions 
on  the  entire  process  of  wine  production.     Any  questions? 

MR.  HIGGINGS:     I  have  got  one.     You  don't  presently 
use  estate  bottling,   I  guess  my  question  is  if  we  come  up 
with  a  definition  that  seems  satisfactory,  whether  it's  the 
position  of  the  Wine  Institute  or  some  other  one,  do  you 
intend  to  go  into  this  area  or  is  this  a  hypothetical  discus- 
sion? 

MR.  KAUFMAN :     We  full  intend  in  the  future  to 
estate  bottle  some  of  our  wines.     Nov/,  if  we  are  forced  to 
install  a  bottling  operation  at  our  Pinnacles 
Vineyard  at  a  very  high  cost  to  us,   that  is  probably  what  we 
would  do.     We  don't  in  fact  think  that  would  make  a  better 
bottle  of  cine,  but  in  our  case  we  currently  have  wines  that 
will  be  putting  in  that  estate  bottled  and  requesting  the 
estate  bottled  title  from  you,  yes,  we  do  intend  to  go  into 
that.     We  do  not,  however,   in  answer  to  your  question,  feel 
that  we  would  put  it  on  most  of  our  wines,   this  would  be  the 
wines  that  are  the  banner  carriers  for  our  wine,  the  best 
efforts  of  our  wine  masters  ability,   two  inch  corks,  maybe 
a  punt  bottle,  the  ultimate  in  statement  about  Paul  Masson 
because  we  feel  those  words  carry  a  very  strong  meaning  to 
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the  consumer,   and  it  should  be  meaningful. 

MR.   DAVIS:     Thank  you  very  much,  Mr.  Kaufman,  for 
your  testimony. 

MR.  PISLR:     I  wanted  to  call  the  panel's  attention 
to  the  fact  that  we  are  thirty-five  minutes  behind  time. 
I  want  to  thank  the  panel  for  the  opportunity  to  give  our 
testimony  this  morning. 

MR.  DAVIS:     Thank  you,  Mr.  Piser,  we  appreciate  the 
testimony  of  the  representation  of  the  Wine  Institute,  and 
we  also  appreciate  the  brevity  of  the  testimony,  hopefully 
not  at  the  expense  of  making  the  points  desired  to  be  made. 
At  this  point  we  are  going  to  try  to  get  back  into  our 
orderly  rotation  of  witnessses.     We  had  the  witness  last 
night  who  indicated  that  he  would  be  available  this  morning 
to  offer  his  testimony,  we  appreciate  that  it  let  us  terminat 
a  little  earlier  last  night.     At  this  point  we  will  call  Mr. 
Robert  W.  Benson.     I  understand  Mr.  Benson  has  a  prepared 
statement,  we  will  enter  that  into  the  record  as  Exhibit 
dumber  21. 


I  will  not  read  all  of  it  and  I'm  sure  you  are  grateful  of 
that.     I  would  like  to  read  portions  of  it,   and  to  paraphrase 
ether  portions  of  it. 

My  name  is  Robert  W.  Benson,  I  am  a  law  professor  at 
Loyola  University  School  of  Law  in  Los  Angeles  where  I  have 


MR 


BENSON:     The  prepared  statement  is  lengthy, 
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taught  adminis trativc  lav/,  state  and  local  government  law, 
legislation  and  legal  ethics.     Before  entering  law  teaching 
I  practiced  privately  with  a  firm  in  Washington  D.C.     I  am 
currently  a  regular  wine  columnist  for  the  American  Bar 
Association  Journal,  I  have  published  a  number  of  non-legal 
articles  in  Wine  Uorld  Magazine,  and  I  currently  have  a 
manuscript  for  a  book  in  search  of  a    publisher,  if  any  are 
present  and  contact  me  immediately  following  the  hearing  to 
be  called  Wine  Craft,   for  which  I  recently  interviewed  28 
vintners  of  fine  wines  in  California. 

I  represent  in  this  proceeding  no  one  other  than  myself, 
but  I  speak  to  sxpress  my  view  of  the  consumer's  interest 
Although  I  know  many  of  the  state  wine  makers,  and  I  love 
many  of  their  wines,   I  have  no  financial  or  other  connection 
with  the  wine  business,  I  am  motivated  to  speak  here  today 
solely  because  of  my  academic  interests  for  consumers  and 
a  fair  administrative  procedure.     The  announced  question  of 
this  hearing,  gentlemen,  is  whether  the  agency  should  retain 
its  jurisdiction  over  appellations,  and  I  suspect  you  have 
received  the  answers  to  that  question,  there  seems  to  be 
virtually  unanimity  that  you  should  retain  it  and  not  hand 
it  over  to  the  state.     Earlier  in  this  proceeding,  I  submitted 
a  written  comment  to  you  making  four  points  strongly  opposing 
the  idea  that  should  abandon  your  position,   and  I  will  not 
go  over  those  points  '  here  except  just  to  tick  them  off  very 
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quickly,  and  I'll  rest  on  my  fuller  statenent. 

My  four  points"  were  that,  a)   that  the  financial  and 
political  influence  of  giant  wineries  on  state  government 
is  too  great  for  consumer  interests  to  be  fairly  considered. 
I  do  think  that  historically  their  interests  on  your  agency 
has  also  been  very  considerable,   however,   I  think  that 
consumer  interest  will  have  a  fairer  chance  of  objective 
treatment  under  superior  federal  administrative  procedure  anc 
superior  federal  opportunity  for  judicial  review  than  they 
would  at  the  state  level.     Two,  if  you  turned  it  over  to  the 
states,  I  think  every  state  could  compete  to  draw  its  appell- 

tion  lines  leniently  so  its  local  wine  makers  would  have 
a  competitive  advance  in  marketing  wines  with  prestigious 
labels,  and  I  don't  think  you  want  to  do  that. 

Three,  state  government  in  California  at  least,  is  total] 
lacking  in  interest,  expertise  or  staff  needed  to  handle 
an  appellation  of  origin  system.     Now,  it  is  true  that  we  have 
a  governor  who  received  early  training  in  his  days  at  the 
novitiate,  and  I  think  that  is  the  level,  that  is  the  full 
extent  of  our  expertise  in  this  state  on  what  viticultural 
practices  and  appellations  of  origins  are  all  about,  and 
knowing  him,  he  would  probably  want  to  do  the  job  himself 
and  not  delegate  it  to  others,  and  refuse  to  appoint  any 
others,   to  carry  this  out. 

I  cited  in  my  earlier  statement  on  this  point  the  testir.  3 
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received  at  a  state  senate  hearing  two  and  a  half  years  ago, 
Senator  Short's  investigation  into  wine  mattters ,.  and  testi- 
mony in  there  from  the  Department  of  Health  officials,  was 

particularly  damaging  to  any  notions  that  they  could  or  woulc 
handle  an  appellation  system. 

Four,  if  the  states  were  to  accept  your  invitation  to 
get  into  the  appellation  of  origin  business,  I  fear  that  they 
would  erect  a  crazy  quilt  of  wine  quality  laws,   in  every 
other  respect  too,  and  get  quite  enthusiastic  about  it  just 
as  they  are  enthusiastic  over  erecting  trade  barriers  in 
wine  taxes.     They  have  the  power  to  do  that,  in  my  view, 
under  the  21st  amendment,  and  the  power  lies  dormant  and 
I  would  much  prefer  to  see  that  sleeping  dog  lie. 

How,  moving  on  into  points  for  today,  assuming  that  you 
do  decide  to  retain  jurisdiction,  how,  with  your  limited 
staff  resources  and  your  felt  lack  of  expertise,  can  you 
establish  a  meaningful  appellation  system?    What  appears 
to  be  needed,  and  I  have  heard  it  come  out  of  testimony  in 
the  last  two  days,   is  some  sort  of  a  system  for  obtaining 

local  advice,  local  expertise  followed  by  national  promulga- 
tion of  regulations  by  FATF . 

The  crucial  question  is  what  kind  of  structure  should 
be  set  up  to  secure  that  local  participation?     I  have 
heard  proposals  from  the  Napa  Valley  Grape  Growers  and  Napa 
VAlley  vintners,  yesterday,  both  of  which  I  thought  were 
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remarkable  in  their  attempt  to  be  equitable  and  achieve  an 
intelligent  systen.     I  have  also  seen  the  Wine  Institute's 
proposal  and  heard  elaborated  today.     I  do  not  find  the  same 
attempt  in  the  Institute's  proposal  to  achieve  equity  and 
an  intelligent,  honestly  based  appellation  system. 

Indubitably,   there  are  other  proposals,   floating  around, 
and  all  of  these  proposals  must  be  judged  against  three 
fundamental  principles,  upon  which  any  structure  for  local 
participation  must  be  based.     The  principles  are,  one,  that 
the  consumers  must  participate  in  any  local  advisement  group. 

Two,  that  members  of  advisory  committees  must  be  locally 
free  from  conflict  of  interest  that  could  lec'id  to  anti-trust 
violations . 

Three,  local  groups  must  be  purely  advisory,  having 
authority  only  to  recommend,  not  establish  standards  or  grant 
or  deny  appellations.     If  you  will,  I  would  like  to  elaborate 
on  each  of  these  three  principles. 

First,  the  law  requires  consumer  participation  in  any 
local  advisory  groups.     This  may  come  as  an  apoplectic 
surprise  to  some  in  the  industry,   allow  me  to  repeat  it, 
the  law  requires,  in  my  view,  consumer  participation.  I 
want  to  add  that  this  may  surprise  some  in  the  industry,  but 
it  should  not  frighten  you,   consumers  love  you  and  your 
products,  they  are  your  natural  marketing  allies  if  you  are 
open  and  honest  with  them,   they  will  acclaim  your  wines,  and 
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crown  you  with  laurels,  you  have  consumers,  the  like  that 
no  other  manufacturers^  product  has  and  I  think  you  are 
fortunate.     What  is  the  basis  for  my  statement  that  the  law 
requires  consumer  participation? 

Number  one,  E/iTF's  legal  authority  to  control  wine 
label  appellations,  is  found  in  section  5-e  of  the  SAA  act. 
That  loose  lav;  is  nothing  but  a  consumer  protection  law. 
I  will  not  read  the  entire  statutes  which  are  the  basis  and 
the  only  basis  for  your  issuing  appellation  approval  on 
labels  at  all.     The  secretary  of  the  treasury  who  has 
delegated  his  responsibility  to  your  agency,  has  the  legal 
authority  under  that  act  to  issue  such  regulations  as  will 
prohibit  deception  of  the  consumer  and  prohibit  statements 

likely  to  mislead  the  consumer,  and  provide  the  consumer 
with  adequate  information  as  to  the  identity  and  quality 
of  the  products  and  prohibit  statements  on  the  labels  that 
are  false  or  misleading,  entirely  a  consumer  protection 
authority . 

Mr.  Fisher  last  night  emphasized  this  point,   and  I  find 
myself  in  substantial  agreement  with  the  points  he  made  and 
I  thought  that  he  put  it  very  well,   that  over  the  last 

40  years,  the  promise  of  this  consumers 's  protection  statute 
has  not  been  realized  and  that  we  don't  hold  the  current 

agency  responsible  for  that,  the  consumers  are  responsible 
because  they  acquiesced  for  40  years,  but  now  they  are  more 
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interested  in  seeing  that  the  promise  of  that  statute  is 
realized. 

Quoting  from  the  officially  prepared  legislative  history 
of  that  act,  the  testimony  of  Mr.  Choate,  v;ho  was  then  the 
director  of  the  Federal  Alcohol  Control  Administration,  he 
testified  before  the  House  Ways  and  Means  Committee  which 
reported  of  this  bill  which  ultimately  became  this  section, 
said  that  those  provisions  which  I  have  quoted  were  intended 
to  insure  that  the  purchaser  should  get  what  he  thought  he 
was  getting,  that  representations  both  in  labels  and  in 
advertising  should  be  honest  and  straightforward  and  truthful 
they  should  provide  for  the  information  of  the  consumer, 
that  he  should  be  told  what  was  in  the  bottle,  and  all  the 
important  factors  which  were  of  interest  to  him  about  what 
was  in  the  bottle . 

And  quoting  now  from  the  court  case,   the  Gibson  Wine 
case  which  construed  that  section  in  1950,   the  court  con- 
cluded,  "This  section  is  for  protection  of  consumers  and 
its  purpose  is  to  enable  purchasers  to  buy  wine  for  what 
it  really  is."     Thus,  unlike  some  of  the  European  appellation 
laws,  which  are  based  heavily  on  policies  of  trade  protection 
or  economic  regulation,  our  appellation  laws  are  based  pri- 
marily upon  a  policy  of  consumer  protection. 

The  Bureau  itself  recognizes  as  it  must,  the  consumer 
protection  nature  of  this  proceeding  here  today,  and  I  sec 
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that  you  recognize  that  in  the  notices  that  you  have  issued 
in  the  Federal  Register  leading  up  to  this  proceeding,  and 
by  having  that  evening  meeting  last  night  so  consumer 
members  could  testify,     naturally,  consumer  protection  is 
not  necessarily  adverse  to  notions  of  fair  business  competit 
rather  than  unfair  business  competition,  and  any  rules  may 
also  be  fashioned  upon  notions  of  promoting  equity  between 
businesses  as  they  compete,  but  in  the  attempt  to  fashion 
regulations  on  appellations  solely  on  the  basis  that  appell- 
ations are  only  financial  questions,  or  are  even  principally 
financial  questions  would  have  been,   in  my  opinion,  unauth- 
orized under  section  5-e,   the  legal  authority  simply  is 
not  there. 

How  does  this  establish  the  point  that  I  began  to 
establish,  that  consumer  participation  is  required  in  local 
advisory  groups?     Standing  alone,  that  section  does  not 
establish  it,  but  section  5-e  read  in  conjunction  with  the 
Federal  Advisory  Committee  Act  leads  inescapably  to  that 
requirement.     The  Federal  Advisory  Committee  Act  states, 
"That  the  agency  heads  shall  follow  certain  guidelines,  in 
creating  advisory  committees,  among  then,   to  require  the 
membership  of  the  advisory  committee  to  be  fairly  balanced 
in  terras  of  the  points  of  view  represented  and  the  functions 
to  be  performed  by  the  advisory  committee." 

That  language  plainly  means,   that  consumers  must  be 
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members  of  any  cornrr.it tee  set  up     to  advise  the  bureau  on 
exercise  of  your  consumer  protection  powers  under- 5-e  of 
the  act.     Without  consumers,  how  could  such  an  advisory 
committee  possibly  be  fairly  balanced  in  terms  of  the  points 
of  view  or  the  functions  to  be  performed? 

If  it  is  argued  that  the  functions  to  be  performed  are 
only  technical  ones,  relating  to  geography,   then  the  short 
answer  is  that  the  committee  should  be  cop^.posed  entirely 
of  georgraphers .     But,  in  truth,   the  functions  to  be  performed 
relate  primarily  to  determinations  of  geographical  names, 
that  are  honest  and  not  misleading  to  consumers. 

On  those  questions,  consumers  are  among  the  experts. 

The  legislative  history  of  the  FACA  also  supports  the 
conclusion  that  consumers  must  sit  on  the  kind  of  advisory 
committee  we  are  considering.     One  of  the  major  motives  for 
enactment  of  this  statute  in  1972  was  congress's  concern 
over  the  old  problem  of  administrative  agencies  being  in  bed 
with  the  industries  they  are  supposed  to  regulate  in  the 
public  interest.     Hundreds  of  advisory  committees  had  become 
officially  approved  mechanisms  through  which  private  interests 
could  effectively  monopolize  an  agency's  policy. 

That  is  an  old  problem  in  administrative  law,  it  is  one 
which  exists  not,  I  think  becaue  of  bad  motives,  on  the 
part  of  administrative  agencies  or  on  the  part  of  industry, 
it  exists  because  the  agency  is  there  to  be  responsive  and  th< 
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only  people  who  are  asking  it  to  respond  typically  are  the 
industry.     These  advisory  committees  that  were  set  up,  and 
there  are  hundreds  of  them,   and  your  agency  I  believe  has 
two  other  advisory  committees,  however,  were,   in  Congress's 
view  stacked  with  industry  representation. 

The  congressional  antidote  to  this  malady  was  to  let 
sunshine  into  advisory  committee  meetings,  opening  them 
up  to  public  meirbership,   requiring  public  meetings,  and 
giving  public  access  to  committee  records.     Some  of  the  bills 
originally  introduced  actually  required  that  one-third  of 
each  committee's  membership  be  public.     Senate  opponents  to 
this  provision  urged  that  public  participation  be  optional. 
There  was  a  compromise,  the  legislative  history  is  laid  out 
in  some  of  the  law  articles  I  have  cited  there  on  page  10 
of  my  testimony,  and  the  compromise  resulted  in  the  language 
which  is  now  in  the  act,  that  the  membership  of  any  such 
advisory  committee  must  be  fairly  balanced  in  terms  of  the 
points  of  view  and  the  functions  to  be  performed. 

I  think  the  congressional  intent  is  that  one -third 
public  membership  is  not  automatically  required,  neither  is 
public  membership  optional,  but  there  must  be  fair  balance 
tailored  to  the  situation. 

(Continued  on  next  page) 
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Inevitably,  there  will  be  some  wineries  and  growers  who 
would  prefer  to  avoid  this  consumer  participation  in  tneir 
deliberations  and  certainly  they  are  legally  able  to  meet 
and  formulate  positions  among  themselves  without  that 
Advisory  Committee  Act  being  applicable. 

But  once  a  two-way  exchange  between  the  Bureau  begins 
through  meetings,  discussions  or  Bureau  reliance  on  informa- 
tion supplied  by  these  groups,  then  that  act  becomes  applic- 
able.      That  is  so  because  Section  3(2)  of  the  Act  broadly 
defines  advisory  committees  and  includes  any  groups  which 
the  Agency  utilises  in  the  interest  of  obtaining  advisor 
recommendations . 

And  as  your    Agency  knows  quite  well,  having  made  the 
leading  case  law  on  this  point,  early  in  the  game  under  tne 
Food,  Chemical  News  vs.  Davis,  a  Federal  District  Court 
has  already  held  in  BATF's  meetings  with  consumer  and 
interests  groups,  to  discuss  the  labelling  proposals  were 
meetings  to  which  the  FACA  applied,  because  the  BATF  used 
that  group  for  advice  and  recommendations. 

Happily,  the  Treasury  Department  has  already  recognizee 
a  general  duty  to  place  consumers  on  advisory  committees. 

In  response  to  President  Ford's  request  that  consumer 
representation  plans  be  drawn  up  to  more  adequately  proviae 
consumer  inputting  to  these  agencies,  your  parent  agency 
has  published  a  proposed    plan  which  recommends  that  the 

261 

VM.  E.  HENDERSCHEID  &  ASSOCIATES 

CERTIFIED  SHORTHAND  REPORTERS 


SAN  FRANCISCO 
433  -  77i* 


W  A  .1    N  CO, 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


present  committees  be  reviewed  with  the  objective  of 
security,  that  is,  securing  consumer  representation  where 
applicable  and  desirable. 

So  I  think  that  legally  it  is  important  to  get  out  of 
the  applicability  of  the  advisory  committee  act,  including 
this  section. 

I  would  only  direct  your  attention  to  the  wine  industry 
proposal  for  an  institute  committee  with  no  consumer 
members.      For  the  reasons  discussed  above,  that  proposal 
would  be  in  violation  of  Federal  law. 

I  might  say,  I  heard  yesterday  and  in  the  Institute's 
proposals,  and  in  some  of  the  others,  perhaps  in  response 
to  a  point  that  I  made  there,  that  there  should  be  public 
membership  on  this  Advisory  Committee,  and  the  Institute 
believes  in  public  membership,  and  that  the  other  proposals 
want  public  members.      However,  then  when  they  come  to 
explain  what  they  mean  by  public,  I  believe  it  is  a  bit  of 
a  shell  game. 

It  is  not  a  consumer  member  they  are  talking  about,  it 
is  a  viticultural  expert  from  a  state  agency    or  a  state 
university,  a  person,  certainly  whose  expertise  is  such  that 
he  be  on  the  Advisory  Committee,  but  a  person  who  does  not 
represent  the  consumer.     He  undoubtedly  is  a  public  member. 
He  is  not  a  public  member  qua  consumer,  he  is  a  public  member 
qua  viticultural  expert. 

262 

M.  E.  HENDERSCHEID   &  ASSOCIATES 

CERTIFIED  SHORTHAND  REPORTERS 
DEPOSITION  NOTARIES 


SAN  FRANCISCO 
433 .776* 


MARIN  COUNTY 
383  -  1727 


1 

2 

S 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

24 

25 


The  second  principle  on  which  any  advisory  structure 
might  be  based  is  that  the  members  of  the  advisory  grouj  ;j 
must  be  wholly  free  from  conflicts  of  interest,  especially 
those  that  could  lead  to  anti-trust  violations. 

I  haven't  heard  anyone  discuss  anit-trust  violations, 
and  I  am  surprised  if  I  were  counsel  to  some  of  the  wineries,! 
I  think  I  would  be  a  little  nervouse  to  advise  them  to  get 
into  the  kind  of  structures,  some  of  the  structures  that 
have  been  posed  the  last  few  days  for  fear  of  ar.ti-tru^t 
problems . 

One  of  the  other  reasons  for  Federal  regulation  of 
advisory  groups  and  before  the  Federal  advisory  committee 
act  was  passed  in  *72,  you  know,  the  Justice  Department 
had  regulations  on  how  it  would  treat  advisory  groups. 

And  the  reason  the  Justice  Department  had  those  regu- 
lations, and  the  reason  the  Advisory  Committee  Act  was  paused 
in  '72,  one  of  the  reasons  was  the  worry  over  allowing 
industry  leaders  to  meet  under  official  aegis  even  thougn 
those  meetings  could  lead  to  an    atmosphere    which  woula 
encourage  anti-trust  violations. 

I  think  the  grave  anti -trust  question  would  be  raised 
if  the  vintners  in  one  region  were  allowed  to  influence, 
through  membership  on  an  advisory  committee,  the  names  and 
boundaries  of  their  competitor's  appellations  in  another 


region . 
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If,  for  example,  the  wineries  in  the  region  just  south 
of  San  Francisco  Bay  were  allowed  to  influence  the  drawing 
of  appellations  for  their  competitors  in  the  Napa  Valley, 
or  vice  versa.      Would" vintners  of  Burgundy  permit  those 
of  Bordeaux  to  advise  on  appellation  controls  in  Burgundy? 
Actually,  the  advisory  committee  proposed  by  the  Wine 
Institute,  in  my  view  is  even  more  ludicrous. 

It  would  have  the  wine  Institute  nominate  four  winery 
representatives.       since  the  Institute's  Board  of  Directors 
is  apportioned  by  districts  on  the  basis  of  number  of 
wineries  and  gallonage,  the  Institute  is  controlled  by  the 
big  Wineries  from  the  hot  inland  valley  regions.  Hence, 
its  proposal  to  have  the  Institute  appoint  four  of  seven 
members  of  an  appellation  advisory  committee  is  a  proposal 
to  allow  the  cheap  table  wine  and  Thompson  seedless  interests 
to  dominate  the  terminations  of  appellations  for  fine  wines. 

I  say,  in  my  testimony,  that  that  is  tantamount  to 
inviting  the  vintners  of  the  Province  to  define  the  appellati 
for  the  Champagne  District. 

Now,  yesterday  Mr.  Asher  in  advance  anticipation  of 
that  comment  pointed  out  that  there  is  to  his  knowledge, 
a  gentlemen  from  one  region  of  France  who  has  been  appointed 
to  oversee  certain  of  the  appellations  for  Corsica,  I  think 
it  was. 

I  would  think  that  we  would  need  a  fuller  explanation 


on 
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on  how  the  French  system  works. 

It  is  possible  that  one  gentleman  who  is  perceived  to 
be  free  of  conflict  of  interest,  and  yet  have  some  exper- 
ience, could  be  of  use  in  a  situation  like  that. 

I  think  that,  however,  is  quite  different  from  the 
Institute's  proposal  which  would  be  to  allow  the  Institute's 
nominees  wholly  to  make  the  basic  recommendations. 

I  don't  think,  but  I  don't  know  that  that  is  the  way 
the  French  system  works. 

To  have  one  person  serve  as  an  information  gatherer 
or  expert  may  be  possible.      However,  I  don't  think  that  the 
Champagne  vintners  have  gone  to  the  Provence  and  said:  "Hey, 
you  people  go  to  the  Committee  and  make  the  recommendation." 

I  don't  think  that  is  how  the  system  works,  but  I  plan 
to  look  further  into  that. 

In  any  event,  the  French  don't  have  the  anti-trust 
problems  that  we  have. 

A  similar  conflicts  of  interest  would  arise  if  wineries 
would  represented  on  an  advisory  committee  to  the  exclusion 
of,  or  in  greater  proportion  than,  growers  of  wine  grapes. 
As  appellation  boundaries  are  drawn  to  include  or  exclude 
certain  vineyard  parcels,  the  owners  of  those  vineyards 
will  find  the  marketability  of  their  grapes  increased  or 
diminished  so  the  grower's  economic  interest  in  wine  appella- 
tions is  no  less  than  that  of  the  wineries.       It  would  be 
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grossly  inequitable  to  have  the  grower's  financial  fortunes 
rise  or  fall  upon  the  advice  of  wineries  alone,  and  wineries 
whose  economic  interest  is  often  adverse  to  that  of  the 
growers,  could  easily  be  inclined  to  use  their  position  on 
an  advisory  committee  to  promote  restraints  of  trade  or 
unfair  competition  vis-a-vis  the  growers. 

For  example,  wineries  which  own  vineyards,  if  represente 
by  a  greater  proportion  on  the  advisory  committee,  may  well 
be  interested  in  the  promoting  special  appellations  for 
vineyards  which  they  own,  and  limiting  the  development  of 
appellations  on  vineyards  which  are  owned  only  by  growers. 

I  think  that  i;»  a  restraint  of  trade.     I  can  see  anti- 
trust problems  lurking  there  which  are  very  worrisome. 

On  the  other  nana,  I  can  understand  that  wineries  have 
a  greater  financial  investment  and  promotional  interest  in 
the  appellation  on  the  label,  and  it  is  true.  Perhaps, 
they  put  out  more  of  an  effort  in  developing  that  appellation, 
and  to  a  certain  extent  they  make  the  appellation  and  the 
grower  doesn't.      That  cuts  in  a  little  bit  to  my  notion 
that  there  should  be  absolutely  equal  representation. 

I  would  amend  my  written  testimony  to  say  that  it  should 
be  substantially  equal. 

Number  three,  and  this  is  a  quick  point.       The  tnird 
fundamental  principle  on  which  advisory  groups  should  be 
based  is  as  follows: 
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The  advisory  group  must  be  purely  advisory  to  tne  Bureau 
having  authority  only  to  recommend,  not  to  establish  stand- 
ards or  to  grant  or  deny  appellations. 

I  think  all  of  us  in  the  group  are  probably  in  agreement 
on  that.       If  that  is  legally  the  case,  all  of  us  in  the 
Department  cannot  delegate  authority  to  the  group.  The 
statutes  don't  permit  it. 

The  function  of  an  advisory  group  is  an  information 
gathering  function  only,  and  after  gathering  that  information 
the  Bureau  would  still  have  to  hold  a  ruling  under  Section  5 
of  the  FAA  act  and  publish  a  notice  in  the  Federal  Register 
and  have  a  hearing  like  this  today,  in  which  full  public 
participation  is  aydin  gathered. 

It  would  be  an  instrument  for  gathering  information, 
and  that  fact  cures  a  lot  of  the  difficulties  and  disputes 
that  we  might  otherwise  have  if  the  advisory  committees  were 
in  fact,  authoritative  bodies. 

It  would  make  a  great  deal  more  importance  how  the 
membership  of  those  advisory  committees  is  constructed  if 
they  were  authoritative  bodies. 

The  feet  that  they  are  only  recommending  bodies ,  and 
the  fact  that  they  have  to  operate  openly  and  invite  other 
participation  under  the  Federal  Advisory  Committee  Act, 
cures  a  lot  of  the  problems  that  we  might  have  as  to  the 
structures  of  these  advisory  committees. 
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It  is  not  so  important  that  they  are  not  perfect 
microcosms  of  democracy. 

I  would  like  now  to  propose  the  Advisory  Committee 
structure  as  follows: 

I  propose  the  Bureau  create  one  advisory  committee  in 
each  appropriate  state  to  be  cared  by  the  Regional  Director 
or  an  officer  under  him,  with  members  appointed  by  the 
Bureau  Director  after  wide  solicitation  of  names. 

That  the  Committee  have  three  consumer  members,  three 
winery  members,  three  wine  grape  grower  members  and  one 
person  with  viticultural  expertise  who  is  from  an  institution 
of  higher  education  or  from  an  agricultural    service  agency 
of  local,  state  or  Federal  government; 

That  new  sets  of  winery  and  grower  members  be  appointed 
for  each  appellation  area,  as  the  Committee  takes  each 
area  under  consideration,  so  that  only  vintners  and  growers 
from  the  area  are  advising  on  their  own  area's  appellation. 

I  do  that  to  avoid  anti -trust  problems  as  I  alluded  to 
earlier. 

I  believe  that  is  in  accord  with  the  position  that 
Mr.  Beckstoffer  of  Napa  Valley  Grape  Growers. 

I  believe  that  it  may  also  be  in  accordance    with  some 
of  the    other  proposals  made,  but  it  is  not  in  accord  witn 
the  Institute's  position. 

That  committee    would  strictly  adhere  to  the  Federal 
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Advisory  Committee  Act.     It  is  a  good  Act.       It's  a  wonderful 
act.     I  have  the  impression  that  some  of  the  people  who 
testified  were  not  familiar  with  it. 

It's  openness,  it's  public  participation,  it  is  open 
meetings,  it  is  public  minutes  of  meetings. 

In  other  words,  everything  is  out  in  the  sunshine. 

I  would  think  that  no  one  would  object  to  operating 
under  the  terms  of  that  act. 

How  would  I  appoint  the  consumer  members  of  the  committe 

I  think  that  could  be  accomplished  by  the  Regional 
Director's  invitation  through  wide  public  notice  to  intereste 
persons  to  submit  a  resume,  and  a  letter  stating,  a,  why 
they  could  effectively  represent  wine  consumers'  interests, 
and  b,  that  they  have  no  financial  or  family  interest  in 
any  aspect  of  the  wine  or  grape  business. 

The  Director  could  then  publish  in  the  Federal  Register 
of  all  names  received  in  nomination ,  and  the  three  which 
he  intends  to  nominate,  and  then  after  allowing  30  days 
of  public  written  comment  on  the  nomination,  the  Director 
should  make  the  final  appointments. 

Winery  and  grower  members  would  be  appointed  in  a 
similar  fashion,  except  that  only  wineries  located,  and 
growers  within  vineyards,  located  in  the  appellation  area 
under  consideration  would  be  eligible  for  appointment. 

Since,  it  is  impossible  to  know  what  is  the  "appellation 
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area"  under  consideration,  before  the  boundaries  for  that 
area  have  been  drawn,  for  example,  whether  wooden  valley 
is  part  of  the  "Napa  Valley"  appellation  area  cannot  be 
known  until  "Napa  Valley",  is  defined. 

In  order  to  get  away  from  that  naughty  problem  I  would 
construe  "appellation  under  consideration"  to  mean  the 
territory  within  the  county's  boundaries. 

Finally,  when  those  committees  are  chartered,  the 
charter  should  make  clear  that  these  are  only  informational- 
gathering  bodies,  they  are  not  many  legislators,  they  are 
not  many  "BATF's." 

The  purpose  of  appointing  members  to  a  committee  is  to 
try  to  gain  fair  balance  in  terms  of  a  point  of  view,  but 
also  to  ensure  that  some  specified  persons  are  charged  with 
the  responsibility  for  assembling  the  needed  information. 

In  other  words ,  this  is  a  burden  rather  than  a  blessing 
to  be  appointed  to  this  committee. 

You  appoint  members  and  you  say  to  them:  "You  must 
gather  the  information."  That's  the  minimum  information 
and  not  the  maximum. 

To  that  end,  the  committee  charters  should  require  that 
the  chairperson  must  accommodate  any  interested  person's 
desire  to  speak    or  submit  statements  to  the  Committee,  and 
to  provide  information  so  that  it  is  operating  fully  in  an 
open  information  gathering  manner. 
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1  Now  I  come  to  my  next    point  on  Eligibility  for 

2  Appellations  and  Criteria  for  Advisory  Committee  Recommend- 

3  ations  what  do  they  consider  in  their  recommendations? 

4  Before  suggesting    what  they  ought  to  consider,  I  want 

5  to  stress,  and  I  think  this  is  of  some  importance,  that  the 

6  present  system  cannot  be  continued. 

7  There  can't  be  any  turning  back.     The  present  system 

8  cannot  be  continued  for  two  reasons: 

9  First,  it  is  unclear  what  an  appellation  of  origin  is 

10  now,  whether  all  of  the  place  names  and  representations 

11  of  origin  now  used  on  the  front  and  back  labels  are  consider- 

12  ed  by  BATF  appellations  of  origin  is  not  clear. 

13  If  you  do  consider  all  of  those  representations  to  be 
appellations  of  origin,  subject  to  the  75  percent  -  9  5 
percent  rule,  then  the  wineries  are  now  misled  as  all  of  them 
have  spoken  here  today,  and  they  are  assuming  that  the  only 
thing  that  is  in  appellation  of  origin  is  the  geographical 
representation  used  in  direct  conjunction  with  the  wine  class 
type. 

I  think  that's  not  the  case,  and  I'll  explain  that  in 
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a  minute. 

My  second  point  is  that  the  current  system  of  ad  hoc 
label  approval  is,  and  has  been  for  40  years,  illegal. 

I  think  that  that  comes  as  a  surprise,  even  for  me  to 


state  it. 
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It  surprises  me  and  yet  I  think  it's  the  case,  and  I'll 
explain  that. 

Now,  as  to  my  first  point. 

In  recent  years,  place  names  have  proliferated  on  front 
and  back  labels ,  and  consumers  are  enthused  at  that  develop- 
ment, because  it  provides  them  with  more  information  on 
grape  origin. 

Sub-regions  have  begun  to  be  identified  as  particularly 
meritorious  for  certain  grapes  —      for  example,  "Carneros" 
in  the  Napa  Valley. 

Even  individual  vineyards  have  achieved  fame   

Heitz  Cellars    Martha's  vineyard  Cabernet  Sauvignon  is  the 
most  prominent  example.     Some  wineries  are  even  providing 
full  information  as  to  vineyard  parcels ,  sub-regions  and 
general  regions,  along  with  other  details  of  vital  interest 
to  consumers.     The  excellent  labels  of  Ridge  Vineyards 
apparently  pioneered  this  approach  of  which  the  following 
label  is  one  sample : 

I  have  in  my  testimony  at  this  point  reproduced  one 
Ridge  label.  I  couldn't  afford  to  reproduce  a  Martha's 
Vineyard  label. 

(Laughter) 

And  you  see  on  there  it  says  the  following  geographical 
representations  are  made : "California ,  Lodi ,  Okhura  Vineyara, 
East  Lodi. 
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And  then  on  the  side  label  —        thank  you  very  much  - 
on  the  side  label  again  Lodi  is  repeated  and  the  phrase 
"1973  we  changed  vineyards  in  Lodi,"  and  finally,  "our 
grapes  are  grown  in  select  vineyards  usually  identified 
on  the  label." 

Let  it  be  very  clear,  I  am  not  complaining  about  these 
geographical  redpresentations .       I  welcome  them.     I  think 
all  consumers  do.       It  provides  fuller  information. 

My  point  is  only  that  consumer  certainly  understand 
all  such  geographical  representations  to  be  appellations 
of  a  wine's  origin,  subjecting  it  to  the  75  percent  -  95 
percent  rules. 

Without  question,  it's  the  practice  of  such  highly 
reputable  wineries  as  Ridge-  Heitz  and  others  to  adhere  to 
these  requirements  and  even  exceed  them  so  all  of  the  place 
names  on  the  label.      Yet  the  trade  understanding  seems  to 
be  that  only  the  place  name  used  in  direct  conjunction  with 
the  wine  type  need  qualify  as  an  official  appellation  of 
origin  for  purposes  of  the  75-95  percent  rules. 

If  that  is  so,  what  protection  do  fine  wineries  have 
against  unscrupulous  competitors  who  might  pirate  the  "Lodi 

Okhura"    "Carneros"    "Martha's  vineyard"  concept 

and  label  their  wines  "Black  Acre  Vineyard" ,  even  though 
few  of  the  grapes  come  from  Black  Acre,  or  even  Black  Acre 
may  exist  only  on  paper?      And  what  protection  does  the 
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consumer  have  against  having  been  misled  by  geographical 
representations  on  wine  labels  if  those  representations 
are  not  subject  to  the  75  percent  -  95  percent  rule? 

The  BATF's  position  on  this  question  seems  ambiguous. 

How  should  the  regulations  be  read?      I  go  through 
a  legal  analysis  here. 

Perhaps,  I  can  try  to  summarize  this  in  a  nutshell, 
starting  on  my  page  24. 

Usually  quoted  as  authority  for  the  position  that  the 
only  official  appellation  is  the  geographical  term  used 
by  direct  conjunction  with  the  wine  class  type,  this  section 
4.34(b)  of  27CFR.     However  if  you  read  that  section, you  will 
see  that  the  section  does  not  purport  to  define  appellation 
of  origin,  merely  to  list  three  instances  when  it  must  appear 
in  direct  conjunction  with  the  wine  class  and  type. 

Those  three  instances  are,  if,  one,     if  a  grape  variety 
name  having  geographical  significance  is  employed  as  the 
type  designation  of  the  wine  pursuant  to  Section  4.23,(2)  is 
a  semi-generic  type  designation  of  geographic  significance 
is  employed  as  a  designation  of  the  wine  pursuant  to  Section 
4.24(b),  or  (3)   if  the  label  bears  any  statement,  design, 
device,  or  representation  which    infers  an  origin  other  tnan 
the  true  place  of  origin  of  the  wine. 

Therefore,  an  appellation  of  origin  could  appear  in 
disjunction  with  the  wine    class  and  type,  for  example,  on 
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a  back  label,  if  the  grape  variety  name  were  not  one  of 
geographic  significance,  if  no  semi -generic  naroe  of  geographi 
significance  were  used,  and  if  no  indications  or  inferences 
of  other  origin  appear  on  the  label. 

I  think  the  conclusion  has  to  be  that  that  section  does 
not  define  what  an  appellation  of  origin  is  because  of  its 
under  inclusiveness . 

To  know  what  an  appellation  of  origin  is,  we  are  left 
with  only  the  standard  of  4.25   (a),   "place  of  region  indicate 
by  such  appellation." 

The  word  "appellation"  is  a  synonym  for  "name"  since 
"Lodi  Okhura  Vineyard,"  "Carneros,"  or  "Martha's  Vineyard" 
are  names  which  "indicate  places  or  regions,"  then  they 
are  appellations  of  origin  in  common  language  and  under 
existing  BATF  regulations.      Any  interpretation  of  present 
appellations  therefore,  and  any  new  appellation  system, 
must  consider  all  such  place  names  to  be  official  appellations 

The  only  alternative  is  to  prohibit  their  use  and  tnat 
would  be  a  giant  step  backward  in  American  Wine  History. 
This  would  get  them  off  the  label  and  to  leave  them  on  the 
label  and  say  they  are  not  subject  to  the  75-95  rules,  and 
they  don't  mean  anything. 

Therefore,  we  have  many  more  than  merely  9  non-county 
appellations . 

I  know  Andy  Beckstoffer  yesterday  ticked  off  nine.  All 
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I  know,  I  am  in  much  agreement  with  what  Beckstoffer  had  to 
say.  I  think  there  is  a  misunderstanding  of  origin.  There 
are  dozens  and  dozens  of  appellations  of  origin. 

Secondly,  the    present  ad  hoc  label    system  even  appears 
to  be  illegal  for  failure  to  follow  rule  making  requirements 
of  law. 

The  label  approval  process  of  Section  5(e)  of  the  FAA 
Act  has  been  held  to  be  a  "licensing"  procedure,  and  therefor 
adjudicatory  in  nature  under  the  administrative  procedure 
act,  and  so  held  in  Joseph  E .  Seagram  and  Sons,  Inc.,  vs. 
Dillon,  a  1965  case. 

But  BATF  is  not  free  to  use  this  ad  hoc  adjudicatory 
procedure  to  build  up  a  body  of  substantive  case  law  defining 
which  labels  adequately  meet  Section  5(e)'s  standards,  that 
is,  which  ones  adequately  prohibit  deception  of  the  consumer, 
provide  the  consumer  with  adequate  information  as  to  identity 
and  quality,  prohibits  statements  that  are  misleading,  and 
so  forth. 

If  you  had  a  statute  like  the  Federal  Trade  Commission 
does,  the  Federal  Trade  Commission  Act  which  allows  the 
Federal  Trade  Commission,  through  adjudication  and  explicitly 
says,   "You  should  do  it  through  adjudication,  then  BATF's 
current  case-by-case  label  approval  system  would  possibly  oe 
legitimate.     But  your  statirte  is  different. 

Section  5(e)   says  that  they  must  be  labelled  in 
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conformity  with  such  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury,  quoting  there  from  the  statute. 

The  evil,  of  course,  of  proceeding  by  adjudication 
rather  than  by  regulation  is  that  when  you  proceed  by 
adjudication,  you  have  one  party  asking  for  a  label  approval, 
and  you  either  grant  or  deny  it. 

If  you  proceed  by  regulation,  you  are  subject  to  the 
rule-making  requirements  of  Section  5  of  your  Act,  and  553 
of  the  APA. 

Rule-making  is  a  quasi-legislative  activity.     It  is 
quite  different.    All  parties  are  invited  into  the  room  as 
we  have  here  today.      All  interested  parties  are  invited 
to  participate.     It  is  a  much  fairer  procedure.  However, 
if  you  do  it  simply  by  label  approval,  you  do  it  by  a 
substantive  body  of  substantive  law.      No  one  ever  knows 
about  it.     No  one  has  a  chance  to  influence. 

For  example,  if  you  grant  or  deny  an  appellation  for 
dry  creek,  for  example  on  the  basis  of  one  winery's  appella- 
tion or  grading  approval,  you  may  have  a  consumer  who  may 
favor  or  approve  it  on  the  grounds  it  may  be  misleading 
or  not  misleading,  or  you  may  have  a  grower  who  may  favor 
or  disapprove  it  on  those  same  grounds ,  and  you  have  shut  out 
all  the  growers  and  consumers  through  that  process . 


(continued  on  next  page) 
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The  label  approval  process  of  section  5-e  is  merely 
an  inspection  device  for  the  enforcement  of  the  regulations 
that  appear  in  the  act,  quote   "in  order  to  prevent  the  sale 
or  shipment  or  other  introduction  of  distilled  spirits, 
wine,  or  malt  beverages  in  interstate  or  foreign  commerce  if 
bottled,  packaged,  or  labelled  in  violation  of  the  require- 
ments of  this  subsection." 

In  other  words,  the  label  approval  system  is  a  handy 
enforcement  technique,   saving  the  Bureau  the  trouble  of 
fishing  out  and  recalling  beverages  labelled  in  violation 
of  the  regulations.     Mote  that  the  parallel  consumer's 
deception  provisions  on  advertising  and  section  5-f  do  not 
require  that  advertising  be  approved  in  advance.     The  obvious 
reason  is  that  it  is  not  as  practicable  to  submit  advertising 
for  approval  as  it  is  printed  labels,  and  that  advertising 
can  be  quickly  terminated  if  found  to  be  in  violation  of  the 
regulations,  unlike  labelled  bottles,  which  would  be  burden- 
some to  recall  from  the  market.     It  would  be  absurd  to 
conclude  that  congress  intended  consumer  deception  to  be 
defined  on  a  case  by  case  basis  for     labels,  and  for  adver- 
tising only  on  the  basis  of  regulations. 

If  any  doubt  remains,   as  to  the  intent  of  congress  in 
this  regard,   the  last  sentence  of  5  removes  it,   and  I  quote 
"The  secretary  o£  the  treasury  shall  give  reasonable  public 
notice,  and  afford  to  interested  parties  oppotunity  for 
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hearing,  prior  to  prescribing  regulations  to  carry  out  the 
provisions  of  this  section." 

That  means  what  it  says,   it's  been  held  by  courts  to 
mean  what  it  says,  that  label  regulations  are  to  be  issued 

only  after  a  rule  making  hearing.     I  have  what  I  consider 
to  be  an  important  footnote  on  page  28,  I  think  it's  a 
legalistic  point  of  great  importance.     I  won't  read  it,  but 
I'd  like  to  direct  your  attention  to  that. 

Now,  my  final  point  in  this  regard  is  that  even  if  you 
were  not  required,,  as  you  are,   to  determine  appellations, 
through  substantive  rulemaking,  and  enlightened  administrative 
policy  would  naturally  lead  it  to  do  so  any  way.     The  modern 
tide,  stirred  by  the  courts  in  flowing  in  favor  of  substan- 
tive rule  making  over  case  by  case  adjudication,  because 
rule  making  is  more  efficient  for  the  agency,  and  fairer  to 
the  multiple  interests  of  groups  whose  views  should  be 
considered  in  fashioning  new  rules.     Indeed,  the  FTC  just 
waged  an  epic  legal  battle  to    establish  that  it  does 
possess  rule  making,   in  addition  to  adjudicatory  authority 
over  unfair  and  deceptive  trade  practices. 

Other  agencies,   are  engaged  to  secure  that  rule  making 
authority  as  the  modern  tide  in  the  last  five  to  ten  years 
of  federally  enlightened  administrative  practice,  it's  much 
more  efficient  for  agencies  and  much  fairer,  and  I  would  thinl; 
that  you  would  want  to  follov;  that  tide,   and  indeed,   the  fact 
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that  you  are  in  these  proceedings,  probably  is  an  indication 
that  you  have  naturally  been  lead  in  that  direction  already 
because  it  makes  more  sense  by  rule  making  than  adjudication. 

I'm  coming  down  the  home  stretch  here,  I  have  just  told 
you  why  I  think  the  current  label  approval  system  must  be 
abandoned.     Now,  I  would  like  to  get  into  the  portion  of 
suggesting  the  criteria  for  a  new  appellation  system.  I'll 
say  first  what  the  system  should  not  be.     I  think  that  a  new 
system  of  determining  wine  appellations  should  not  be  pat- 
terned after  the  French  system.     The  French  have  decided 
over  the  centuries  where  their  best  vineyard  areas  are,  and 
have  now  locked  their  soils,  climates,   and  crapes  into  a 
permanent  menage  a  trois     in  each  region  of  the  country. 
It  is  spectacularly  successful  for  the  French,  but  America 
is  not  ready  for  it,   for  we  know  not  where  all  the  best 
combinations  of  soils,  climates  and  grapes  lie. 

We  are  beginning  to  have  some  clear  ideas,  but  the 
search  for  other  vineyard  motherloads  dsscribed  100  years  ago 
by  Robert  Lewis  Stevenson  in  Silverado  Squatters  goes  on. 
Any  system  which  would  attempt  to  determine  which  areas  de- 
serve appellations  of  origin  based  on  their  quality  would 
probably  fail  tc  make  wise  determinations  and  would  certainly 
stifle  continued  innovation. 

Number  Two,  a  new  appellation  system  should  not  limit 
appellations  only  to  the  large,  presently  known  roc-ions. 
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I  sense  that  nore  in  the  vine  industry  wish  this  proceeding 
only  to  end  up  in  the  legitimization  of  existing  large 
region  appellations.     ?n  interview  in  the  Washington  Tost 
on  :iarch  11th,  describes  the  chairman  of  the  board  of  the 


georgraphic  areas  smaller  than  counties,  thus,  there  would  be 
no  Rutherford  appellation  within  the  wider  Napa  area. 

He  argued  that  loosely  defined  areas,   such  as  ilapa  Valle 
or  Livermore  Valley,  terms  recognized  through  usage  over  the 
years,  should  not  be  tampered  with.     Assuming  accurate 
quotation,   the  position  seems  to  be  one  that  would  not  only 
freeze  the  status  quo,  but  actually  move  backward  by  removing 
recognition  from  the  dozens  of  new,   smaller  area  appellations 
that  have  appeared  in  recent  years,   such  as  Lodi,  Carneros, 
and  Martha's  Vineyard. 

Evidently,   this  position  is  arrived  at  by  the  realizatic 
that  a  french  type  system,  awarding  appellations  on  the 
basis  of  proven  quality,  will  not  work  here.     In  other  words 
it  is  not  a  necessary  or  logical  conclusion  that  we  cannot 
have  a  quality-related  system  here  and  mu  it  stick  only  with 
existing  large-area  appellations.     To  say  we  cannot  have 
a  quality  related  system  is,   in  fact,   a  Kamikaze  position 
akin  to  the  defense  in  the  Bordeaux  wine  scandal  trial 
that  the  tasters  could  not  tell  the  difference  in  wine 
quality,  and  can  only  damage  the  reputation  of  American  wines 


Wine  Institute  as 


strongly  opposed  to  recognition  of  any 
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The  conclusion  I  would  draw  front  a  realization  that 
the  french     system  is  infeasible  here,  is  only  that  we  shoul< 
not  try  to  award  or  deny  appellations  on  the  basis  of  suppose 
quality  determinations.     But  a  quality  related  system  is 
still  possible,  and  this  is  my  proposal  for  it,  I  propose 
I  call  my  proposal  informative  labelling,  a  simple  idea 
wholly  non-restrictive,  non-laissez  faire  proposal  that  shou] 
appeal  to  believers  in  a  vigorous,   free  market  place. 
It  allows  any  area,   large  or  small,  an  appellation  of  origin 
and  imposes  no  governmental  quality  determinations.  Instead 
consumers  will  make  the  quality  judgments,   voting  with  their 
purchase  dollars,  with  their  criticism,  and  with  their 
acclaim. 

In  order  for  consumers  to  have  sufficient  rational,  non- 
deceptive  information  on  which  to  make  such  free -market 
decisions,  wine  labels  will  be  required  simply  to  be  informa- 
tive as  to  those  factors  which  vintners  and  consumers  agree 
are  related  to  quality  in  an  important  way.     Information  I 
would  provide  on  the  label  would  be,  number  one,  appellation 
of  origin.     Number  two,  where  the  appellation  area  is. 

Mumber  three,   characteristic  climate  of  appellation  area  in 
terms  of  UC  Davis     one  through  five,  or  a  descriptive  variant 

thereof,  and  if  your  appellation  area  is  a  large  one,  such 
as  the  Napa  Valley  which  covers  three  climactic  areas, 
describe  the  range.     Number  four,  characteristic  soil, 
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topography  and  elevation.     Again,   if  there  are  more  than 
one,   simply  describe  the  range.     Number  five,  what  the 
grape  varieties  are  in  the  wine  by  per  centage.     I  would 
allow  a  margin  of  error  of  five  per  cent  on  that    to  take 
care  of  the  problem  of  field    blends  getting  into  the 
■crusher  where  the  vintner  doesn't  know  what  the  types  of 
grapes  to  the  finest  per  cent,  and  also  to  take  care  of 
record  keeping  problems,  and  a  hundred  per  cent  of  those 
grapes  must  come  from  the  appellation  area  named.  I 
mention  in  a  footnote  that  that  point  on  page  32,   that  my 
agreement  is  generally  in  accord  with  that  of  Mr.  Harris  and 
Mr.  Fisher,   they  have  submitted  a  petition  to  BATF  requrestin 
a  rule  making  proceeding  on  varietal  percentage,  and  I  think 
that  issue  is  relevant  to  this  proceeding,  that  you  can't 
act  on  one  without  acting  on  the  other,  and  I  would  require 
the  types  of  grapes  by  per  centage  to  be  listed  on  an 
informative  label. 

All  of  that  information  will  fit  on  a  front  label, 
though  side  or  back  labels  would  also  be  satisfactory. 
Ilote  that  I  do  not  call  for  information  on  estate  bottled. 
My  view  on  that  is  that  the  term  has  become  so  meaningless 
in  recent  years,   that  I  am  not  sure  it  should  be  revived, 
especially  since  I  doubt  that  there  is  any  consensus  that  it 
is  rationally  related  to  quality.     Mr.  Ascher,  described 
yesterday,  the  apparent  derivation  of  that  estate  bottled 
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term  and  the  wine  scandal,  I  found  that  very  enlightening. 
For  the  first  time  it  makes  sense  why  the  words  estate 
bottled  might  be  on  a  wine  label.     since  that  time,  it  has 
come  to  take  some  connotations  of  quality  by  virtue  of  the 
fact  that  the  vintner  has  control  over  the  growing  of  the 
grapes,  and  now  over  the  years,  we  have  found  that  the  level 
of  control  doesn't  have  to  be  very  great,   so  it's  turned  out 
to  be  a  meaningless  term. 

Lven  if  the  vintner  did  have  control  over  the  crapes, 
does  that  mean  that  therefore  the  quality  is  better  and 
therefore  the  term  estate  bottled  should  be  specifically 
allowed  on  the  label,  isn't  that  misleading  to  a  consumer? 
What  would  Joe  Height  say  about  that,  who  grows  none  of  his 
own  grapes?     I  don't  know  if  he  has  grapes  under  long  term 
lease,  but  I  think  that  his  position  would  probably  be  that 
he  can  make  quality  wines  whether  or  not  he  has  the  kind  of 
control  over  growing  of  grapes  that  estate  bottled  designates 

What  would  Ridge  say  about  that,   they  have  some  fine 
vineyards,  hear  the  winery  called  Montebello  wines,  which  woulcti 
deserve  the  term  estate  bottled,  and  yet  such  of  the  best 
wines  have  been  made  from  distant  vineyards  over  which  they 
have  no  control. 

If  that's  the  case,   is  there  any  rational  quality 
relationship  to  whether  the  vintner  has  control  over  the 
growing  of  grapes  or  not?     If  there  is  none,  then  the  term  is 
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simply  a  marketing  device.     I  think  a  lot  of  vineyards  have 
an  interest  in  using  it  as  a  marketing  device,   I  doubt  that 
BATF  has  the  authority  to  allow  them  to  use  it  as  a  marketing 
device  if  it  is  misleading  to  the  consumer.     I  could  be 
persuaded  otherwise,   I  simply  have  not  heard  enough  discussio 
about  the  quality  basis  for  the  term  estate  bottled. 

I  think  unless  there  is,   I  can't  see  any  reason  for 
continuing  it,   I  think  that  a  maningffi     appellation  system, 
one  which  would  focus  on  the  development  of  small  vineyards 
will  take  its  place  in  a  meaningful  way . 

The  kind  of  informative  labelling  that  I  propose  has 
the  virtue  of  consolidating  existing  knowledge  and  existing 
consensus,  rather  than  imposing  any  radical  nev;  concepts. 
I  would  particularly  like  to  dissassociate  myself  from  the 
testimony  yesterday  from  the  two  gentlemen  from  California 
Connisseurs  Guide  to  Uine,   insofar  as  they  stated  a  desire 
to    have  a  panel  of  consumers  with  educated  palates  and 
intellect  make  such  determinations.     I  think  that  sort  of 
thing  is  radical,  is  new.     Although  I  do  not,  Nathan  Crowman, 
the  L.A.  Times  wine  columnist  proposed  the  same  thing  two 
years  ago  and  we  heard  it  again  yesterday,  yet  that  kind  of 
an  approach  can  never  cict  the  consensus  of  either  consumers 
or  the  wineries  or  the  San  Pedro  fishermen. 

So  my  proposal  builds  upon  existing  knowledge  and 
existing  consensus  which  indicates  that  the  five  factors 
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listed  are  substantially  related  to  the  quality  of  wine 
produced  in  one  appellation  area  rather  than  others. 

We  know  that  vineries  believe  these  factors  to  be 
important  to  quality  because  so  many  wineries  extol  then  on 
their  labels,   and  in  their  advertising.     We  know  also  that 
the  consumer,  particularly  the  consumer  of  the  fine  wines 
which  are  of  principal  concern  here,  agrees  the  five  factors 
are  important.     Please  let  us  not  hear  any  disingenuous 
statements  that  the  consumer  doesn't  care  about  all  this 
information,  no  one  has  a  basis  for  making  that  statement 
no  one  has  ever  asked  a  consumer,  and  if  wineries  really 
believe  that,   then  1  would  invite  them  to  stop  exploiting 
such  information  on  their  labels. 

In  my  view,  every  time  an  appellation  of  origin  appears 
on  a  label,  there  is  an  implied  representation  to  the 
consumer  that  one  or  more  of  the  factors  listed  above  is 
behind  that  appellation  contributing  to  the  wine's  quality. 

My  proposal  only  asks  that  those  implied  representations 
be  made  explicit  on  the  label,  in  straightforward  language 
which     avoids  misleading  and  which  promotes  rational  com- 
parisons . 

How,   can  it  be  done,   is  it  practical?     I  have  got  three 
random  samples  of  labels  where  which  already  nearly  meet 
the  standards  of  informative  labelling  that  I  have  proposed. 

The  first  one  is  a  Kenwood  Grey  Riesling,   1972  label, 
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the  second  one  is  a  Z.D.  19  71  Chardonet,  and  a  Calloway 
Sauvignon  Blanc.     Those  labels  already  nearly  meet  the 
kinds  of  informative  labelling  I'm  talking  about,  although 
v;hen  they  make  statements . as  to  the  name,   location,  soil 
and  climate,   they  should  be  made  in  a  uniform  language  so 
•that  consumers  can  compare    one  to  the  other. 

"low,   in  an  advisory  committee  set  up  to  consider 
recommendations  for  informative  appellation  labelling,  would 
look  at     each  of  those  criteria  and  would  consider  the 
following : 

1.  The  appellation  of  origin  inane. 
Consider  whether  the  name  is  his  historically, 

customarily  or  officially  used. 

2.  V7here  appellation  area  is, 
Consider    'Whether  proposed  boundaries  follow 
geo-political,   geographical,  climatic  or 
topographical  lines,  or  in  the  case  of  a 
small  vineyard  parcel,  whether  definite 
boundaries  are  shown  on  a  recorded  land 
map.     That  allows  anyone  to  have  an  appell- 
ation, even  for  a  specific  vineyard  as  long 
as  the  boundaries  are  precisely  defined. 

3.  The  characteristic    climate  would 
consider  how  the  climate  could  be  accurately 
stated  in  terms  of  UC  Davis  one  through  five 
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scale  or  some  other  variant  of  that  scale, 
and  whether  additional  description  of  micro- 
climatic features  is  desirable. 

4.  The  characteristic  soil,  topography 
and  elevation.     I  thin};  the  data  for  those 
matters  is  already  available  from  State  and 
Federal  agencies.     The  committee's  job  would 
be  to  consider  how  this  data  could  be  accur- 
ately and  simply  stated  on  a  label. 

5.  The  advisory  committee  should  consider 
winery  and  grower  support,  determining  whether 
a  majority  of  wineries  and  a  majority  of 
growers  in  the  appellation  area  proposed,  and 
in  the  county,  support  the  proposal.     I  think 
there  are  many  ways  to  determine  that  support 

I  don't  think  the  details  of  how  it's  determined 
are  crucial. 

6.  Consumer  deception.     Whether  the 
recommendations  on  items  one  through  four 
would  avoid  all  deception  or  misleading 
of  consumers. 

Then,     upon     making  that  report  and  recommendations, 
to  BATF ,  you  gentlemen  would  publish  them  in  the  Federal 
REgister  as  a  proposed  rule,  holding  a  public  hearing  on 
them,   revising  them  if  you  think  it  desireable  and  then 
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promulgate  thorn  as  substantive  regulations  in  27  CFR,  so 
each  appellation  area  would  expand  27  CFR  by  a  few  pages. 

My  concluding  remarks  are  simply  that  we  shou  .d  look  at 
the  historic  opportunity  that  we  have  at  this  moment,  and 
we  will  not  have  again,  as  the  beginning  of  a  new  era  in 
American  wines.     They  have  come  of  age.     The  opportunity  of 
he  moment  is  to  create  a  meaningful,  quality-related 
appellation  system.     The  opportunity  can  be  lost  by  merely 
legitimizing  the  status  quo  and  forever  slipping  backward, 
or  it  can  be  lost  if  we  merely  content  ourselves  with  becomin 
pale  imitations  of  an  imported  European  system.  The 
proposals  advanced  above,   combining  as  they  do  principals 
of  consumer  participation,  consumer  information,  and 
laissez  faire  economic  liberty,  seem  to  me  particularly 
opposite  to  a  free,     democratic  country.     The  informative 
labelling  proposals  if  adopted,  would  be  uniquely  American 
and  that  uniqueness  would  assure    -us  of  a  salient  position 
in  the  international  markets,  abroad,  as  well  as  the  rich 
pride  in  our  wines  at  home.     Any  appellation  system  which 
seeks  only  low  goals,  which  seeks  compromi-es  with  honesty  or 
quality,  will  not  have  the  respect  of  the  consumer,  nor  will 
not  have  the  respect  of  the  consumer  nor  will  it  match  the 
greatness  of  our  wines. 

That  concludes  my  comments,   I'd  be  happy  to  answer  any 
questions . 
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MR.   DAVIS:     Thank  you  very  much.     Obviously  your 
prepared  statement  and  your  testimony  represents  a  great 
deal  of  study  and  interest  in  the  subject  natter  and  we  are 
pleased  to  have  your  testimony  and  presentation  before  this 
hearing. 

First,  let  me  say,  obviously  this  will  require  consider- 
ably detailed  study,  but  for  the  purpose  of  clarification, 
with  respect  to     the  consumer  participation  in  the  Federal 
Advisory  System  process,  v/ould  it  be  your  view  that  the 
consumer  representatives  should  be  quote  knowledgablo  unquote 
in  the  wine  technology  and  so  forth,  versus  what  you  might 
call  a  consumer  off  the  street  type? 

MR.  BENSON:     Certainly  you  wouldn't  want  to  pull 
John  Doe  out  of  a  supermarket  and  have  him  sit  on  the 
committee,  you  want  someone  who  is  enthusiastically  intereste 
and  knowledgablo,  but  the  point  of  view  that  that  member 
would  bring  to  the  advisory  committee  would  not  be  technical 
expertise,   that's  well  represented  by  the  winery  and  grower 
members,  you  don't  need  more  of  that,  that's  further  repre- 
sentative by  a  viticultural  experts  from  the  state  university 
or  farm  bureau  or  someone  like  that,  the  point  of  view  of 
that  knowledgable  consumer  would  be  that  of  a  knowlegable 
consumer.     That  goes  to  the  question  of  what  are  consumers 
misled  by  in  labelling,  what  do  consumers  think  is  related 
to  wine  quality  as  they  taste  the  wine  as  consumers,   so  it 
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would  be  soneono  who  is  not  a  technical  expert,  but  hwho 
is  yet  a  highly  interested  consumer. 

MR.  DAVIS:     I  have  a  little  problem  with  the 
rotating  membership  of  the  advisory  committee  as  you  have 
outlined,  and  in  your  testimony  you  used  an  example  that 
■has  been  used  here  several  times  during  the  last  two  days, 
and  you  indicated  that  it  would  not  be  appropriate,  for 
example,   for  vintners  and  growers  who  say  are  located  in 
the  area  south  of  San  Francisco  Bay  to  decide  the  fate  of 
those  vintners  and  growers  who  operate  north  of  the  San 
Francisco  Bay  are?.     Isn't  it  true  though,  if  the  committees 
were  composed,  as  you  have  outlined  here,   that  in  effect 
what  you  would  have  would  be  the  vintners  and  growers  north 
of  San  Francisco  Bay  Area  deciding  the  fate  of  those  south? 
In  other  words,  by  the  area,  as  I  understand  the  proposal 
that  you  would  rotate  the  membership  of  the  committees  in 
such  a  way  that  only  those  vintners  and  growers  who  are  from 
the  area  that  would  be  considered  for  the  appellation  of 
origin  would  be  included,  and  doesn't  that  carry  equally 

with  the  thought  that  those  persons  who  perhaps  feel  that 
they  should  be  included  will  not  receive  the  same  considerati 

MR.   Br.  ITS  ON:     I  tried  to  take  care  of  that  problem 
by  suggesting  that  all  vintners  and  growers  within  the  county 
should  be  included,  so  that  thinking  that  you  might  well  hav< 
vintners  and  growers  within  the  IJapa  County  who  think  they 
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should  be  included  in  Napa  Valley,   so  you  take  everyone 
within  the  county.     But  I  recognize  that,  and  that's  as 
far  as  I  went,   I  recognize  through  becoming  educated  yester- 
day that  I  hadn't  sufficiently  appreciated  the  fact  that 
there  night  be  multi-county  areas  that  would  extend  beyond 
county  borders,   so  if  you're  talking  about     the  north  coast 

problem  which  I  think  is  a  short  range  issue,  I  think  it's 
shortsigted  to  spend  a  great  deal  of  energy  on  that  issue 

alone,  then  I  would  certainly  think  that  anyone  who  thought 
that  they  should  be  included  in  the  North  Coast  should  be 
represented  on  tha^.  committee.     You  certainly  don't  want  to 
exclude  representation.     Part  of  the  problem  is  realizing 
this  is  only  an  advisory  committee  any  way  and  we're  trying 
to  do  our  best  to  give  fair  representation,  so  that  the 
information  gathered  fairly  reflects  all  the  information 
there  is  to  gather,  but  yet  it's  not  a  microcosm  of  the 
legislature  and  it  would,  under  the  advisory  committee 
act,  have  to  permit  any  grower  and  vintner  from  any  area  to 
submit  statements  and  oral  stestimony  and  participate  in 
its  proceedings  any  way. 


ADvisory  committee  act  and  your  proposal  as  it  relates  to 
that. 

As  you  are  well  aware,   the  advisory  committee  act  was 
designed  I  guess  to  obtain  the  objective  of  cutting  down  or 


DAVIS: 


Let  me  then  move  to  the  Federal 
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federal  advisory  committees ,  and  of  course,  we  are  suggesting 
that  if  there  are  five  states  that  are  interested  in  appell- 
ation of  origin,  that  we  establish  five  cf  these  advisory 
committees .     In  addition  to  that,  of  course,  there  is  a  great 
deal  of  administrative  detail  which  represents  merely  an 
administrative  problem  rather  than  an  impossibility,  and 
of  course,  I'm  a  little  bit  concerned  about  a  rotating 
membership  on  those  committees,  although  I  am  aware  that  it 
is  possible  under  the  act. 

But  then,  it  does  cause  me  some  concern  again  in  terms 
of  administrative  difficulty  and,  of  course,   the  tax  payers 
money  as  well,   that  having  a  federal  advisory  committee  act, 
presumably  the  committee  meetings  would  be  held  in  the 
effected,  area,  so  you  would  get  full  participation  then  the 
necessity  of  following  that  with  a  public  hearing  sc  .  ; 
to  me  to  maybe  be  overdoing  it  a  bit. 

Do  you  feel  that  if  a  Federal  Advisory  committee  hearing 
was  held  with  the  full  participation  in  the  area  of  concern 
that  the  Bureau  would  have  sufficient  information  with  which 
to  reach  a  decision  without  the  necessity  of  a  formal 
public  hearing  following  on  it? 

MR.  BENSON:     I  don't  think  you  can  do  that  under 
the  act.     Section  5  requires  regulations  to  be  promulgated 
and  promulgated  after  a  public  hearing  and  I  think  that  you 
are  forced  into  a  public  hearing.  ' 
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The  last  sentence  in  5  says  it,  section  553  of  the 
AVA  addresses  that  in  the  sane  way.     Nov.',   is  this  too  much 
procedure,  is  it  procedural  overkill  creating  too  much  red 
tape?    Maybe  it  is. 

I  thin}:  that  you  could  also      simply  promulgate  new- 
appellation  regulations  through  rule  making  proceedings,  such 
as  this  one,  without  the  use  of  advisory  committee  structures 
if  you  wanted  to,  but  we  have  heard  in  the  last  two  days 
people  are  worried  about  what  the  factual  basis  for  that 
will  be,  where  do  you  draw  the  lines,  what  names,   to  allow 
what  are  the  facts  upon  which  it  is  based,  and  the  proposals 
yesterday  of  using  an  administrative  law  judge,  when  they 
refer  to  a  law  judge  in  the  rule  making  context,  it's  some- 
what inappropriate,  unless  you  realize  it's  possible  to  engag 
in  rule  making  through  on  the  record  hearings  in  which  case 
section  55  3,   the  informal  notice  and  comment  type  of  rule 
making  doesn't  apply  and  sections  556  and  557  of  the  adminis- 
trative procedure  act  do  apply.  In 

In  other  words,  this  is  on  the  record  hearings  for  rule 
making.     Now,   that's  the  kind  of  thing  that  the  Food  and 
Drug  Administration  has  had  headaches  with  over  the  years 
and  they  would  like  to  get  away  from  it,   and  yet  this  is 
such  an    issue  of  such  contention  and  such  factual  dispute 
even  though  these  are  legislative  facts,  maybe  an  on  the 
record  rule  making  is  another  way  to  proceed,   in  which  case 
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you  would  have  no  advisory  committee  structure.  But  I 
wonder  whether  that  would  be  sufficient  to  provide  you 
gentlemen  with  the  factual  basis  and  the  confidence  in 
promulgating  the  rule? 

Is  an  on  the  record  rule  making  process  going  to  be 
enough  for  you  or  don't  you  need  local  advisory  groups  to 
get  together  and  discuss  these  things .  in  a  less  formal  contc:: 
and  really  begin  to  work  out  some  consensus,  that's  why  I 
lean  toward  the  advisory  committee. 

MR.  DAVIS :     In  the  sequence  of  events,  as  I  would 
foresee  them,  would  be  th<t  obviously  the  purpose  of  this 
public  hearing  is  to  eventually  devise  a  new  regulations 
as  they  relate  to  appellations  of  origin  and  estae  bottled 
and  so  that  in  effect  there  would  be  a  new  set  of  regulations 
more  than  likely,  out  of  this  which  will  have  had  the  full 
rule  making  process  and  so  forth. 

Mow,  as  a  result  of  those  regulations,  which  perhaps 
may  employ  federal  advisory  committee  participation  and 
which  would  embody  many  of  the  criteria  and  other  things  we 
have  talked  about  here,  at  least  it  seems  to  me  without  those 
studies  at     the  bureau,  on  the  basis  of  advice  by  federal 
advisory  committee,   could  cither  through  a  ruling  cr  perhaps 
treasury  decision  recognize  an  area  as  being  as  qualified 
for  an  appellation  of  origin  for  labelling  purposes  without 
the  necessity  for  additional  public  hearings . 
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I  haven't  had  the  advice  of  our  chief  counsel,  but   

MR.  BENSON      I  think  that  I  would  legally  disagree 
and  that  you  are  hedged  in  with  very  plain  statutory 
language.     The  last  sentence  in  section  5  does  it. 

Even  if  that  weren't  there,  you  also  have  section  553 
I  don't  think  that  you  can  do  it  that  way. 

In  response  to  your  earlier  worries,   about  the  difficult 
of  setting  up  advisory  committees,  and  especially  with  rotati 
structures  and  so  forth,   the  bureaucratic  red  tape  involved 
in  all  that,  which  I  can  appreciate  having  my  first  job  out 
of  law  school  and  worked  for  a  state  agency  and  being  a  state 
bureaucrat  and  having  some  experience  living  in  the  midst 
of  red  tape,  I  don't  wish  to  generate  any  fur  you  to  entangle 
yourself  in. 


(Continued  on  next  page.) 
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And  yet  it  is  possible  to  setup  advisory  committees 
in,  I  think  a  simple  way  to  avoid  that  red  tape,  but  I  don't 
see  any  need  for  compensation  of  memoers  for  them  to  nave 
much  of  a  budget  except  for  secretarial  typing  and  reproduct- 
ion of  their  reports. 

And  your  point  that  the  Advisory  Committee  act  was 
in  part  generated  by  Congress'  desire  to  cut  out  the  dead- 
wood  of  advisory  committees  and  not  create  new  ones.     It  is 
true  they  put  a  burden  on  agencies  to  justify  the  creation 
of  new  advisory  committees  and  get  rid  of  the  older  ones, 
and  that  is  an  objective,  and,  in  fact,  nev  advisory 
committees  have  been  created  since  the  passage  of  the  Act. 
And  Congress  has  stated  in  the  Act  that  new  advisory  committ- 
ees will  be  useful  and  will  be  needed,  so  they  are  only 
talking  about  getting  rid  of  the  deadwood,  not  the  useful 
wood. 

Finally,  I  think  you  have  advisory  committees  on  your 
hands  whether  you  want  them  or  not,  pursuant  to  the  Food 
Chemical    News  case. 

I  don't  know  the  background  of  that  case,  but  it  says 
you  engaged  in  discussions  with  consumer  groups  and  the 
Advisory  Committee  act  applied. 

It  applied  because  you  utilized  those  groups  to  provide 
you  with  advice  and  recommendations. 

If  you  were  to  utilize  a  Napa  Valley  group,  or  a  Wine 
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Institute-appointed  group,  even  if  you  didn't  set  then  up 
by  charter  in  the  Advisory  Committee      Act,  those  meetings 
apply.      Those  meetings  have  to  be  open  to  the  public  and 
I  think  you  would  be  in  violation  of  the  Act,  if  you  utilized 
them  without  chartering  them,  and  the  Food  Chemical  case 
said  that. 

MR.  DAVIS:     Frankly,  that  would  be  in  violation  of 
the  injunction  as  well  as  the  Act. 

MR.  BENSON:       I'll  note  that  down. 

MR.  DAVIS:     Unfortunately,  that  kind  of  interpret- 
ation of  the  Federal  Advisory  Act  has  a  detrimental  effect 
as  well  as  otherwise  it  can  cut  down  the  participation 
formal  discussions. 

In  fact,  it  could  have  the  reverse  effect  of  the  one 
that  was  desired  and  that  is  to  open  up  things . 

So  that  in  many  cases,  it  might  lead  to  the  avoidance 
of  trving  to  get  the  inputs  of  the  interested  parties. 

MR.   BENSON:       If  I  may  respectfully  comment  on 
that.       This  is  a  theme  which  I  emphasize  in  Administrative 
Law  Class. 

I  feel  very  strongly  that  input  should  not  be  precluded 
from  all  parties ,  but  yet  the  advisory  committee  act  and 
the    interpretation  of  tiie  Food  Chemical  case  doesn't  say  thai 
you  can't  have  the  input,  it  says  when  you  have  the  input, 
open  it  up  to  the  public,   let  the  public  in  behind  those 
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discussions . 

It  is  secret  behind  the  doors  ex  parte  communications 
that  we  are  worried  about,  as  consumers  and  Congress 
deliberately  tried  to  forestall  that  act  in  1932. 

There  were  2  0  years  of  the  use  of  those  advisory 
committees  that  offered  behind  doors  secret  information  from 
the  industry  to  the  Agencies  without  public  participation 
and  we  don't  want  to  stop  the  contacts  and  the  information 
from  getting  to  the  industry  or  anybody. 

MR.  DAVIS :     Well,  unfortunately,  we  don't  want 
to  reargue  that  case . 

MR.   BENSON:  Okay. 

MR.  DAVIS:     Certainly  not  here.  Unfortunately, 
this  was  an  extra  step  that  was  not  required  to  he  taken 
by  the  Bureau.     It  was  not  required  under  the  administrative 
procedures,  act  rule-making  or  anything  else. 

It  was  an  attempt  by  the  Bureau  to  gain  additional 
information  in  a  form  that  would  not  lead  to  acrimony  and 
controversy  but  both  groups  related  to  this  particular  issue 
had  an  opportunity  to  both  have  input  on  a  draft.      And  our 
aim  was  to    effect  the  proposed  rules  and  regulations  but 
at  any  rate,  .    unfortunately,  I  am  afraid  it  does  have  two 
effects . 

Well,  I  am  about  through,  but  one     additional  thing 
that  really  is  alarming  to  me,  and  that  is  the  suggestion  that 
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public  hearings  be  held  on  with  respect  to  the  label  approval 

Now,  I  think  here,  while  the  others  would  just  be 
augurous  problems,  tnis  one  becomes  almost  an  administrative 
impossibility. 

We  review  and  consider  about  60  thousand  labels  a  year 
for  various  alcoholic  beverage  products,  and,  obviously 
we  would  have  to  have  a  staff  so  large  that  it  probably  would 
be  unmanageable. 

Again,  I  think  probably  we  would  disagree  on  the  legal 
basis  on  which  you  advance  that,  but  certainly,  we  will  give 
it  a  study  along  with  the  others. 


you  alarm. 

I  don't  propose  that  you  have  to  have  public  rule-making 
hearings  on  each  label  approval.      The  label  approval  process 
is  a  legitimate  enforcement  device  which  you  are  mandated 
under  statute  to  follow. 

My  idea  was  that  since  you  are  building  a  substantive 
body  of  case  law,  so  when  you  say    Carneros     begins  and  ends 
here,  Martha's  Vineyard  here,  and  Napa  Valley  here,  those 
are  substantive  decisions,  filling  out  the  meaning  of 
Section  5(e)  by  adjudication,  which  must  be  filled  out 
under  the  law  through  rule-making. 

I  think  you  simply  haven't  engaged  in  quite  enough 
rule-making  on  the  substantive  body  of  law. 


MR.  BENSON. 


I  think  my  proposal  will  not  cause 
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So  my  point  is,  not  those  60  thousand  label  approvals, 
by  any  means,  do  have  to  undergo  a  public  hearing.       That  is 
not  the  case . 

MR.  DAVIS:     Very  good.       Taken  from  that  standpoint, 
we  certainly  probably  would  agree  with  you  and  probably  that 
also  led  to  the  understanding    you  know,  the  understand- 

ing of  that  fact  led  to  the  fact  that  we  are  here  today. 

MR.  BENSON:     I  think  that's  right. 

MR.  HIGGINS:      As  I  saw  your  argument,  then,  you 
would    not  object  to  the  fact  that  if  we  could  develop  some 
very  specific  regulatory  guidelines  for  wht '".  constitutes 
appellations  of  origin,  and  then  apply  those  in  the  routine 
approval  of  labels,  that  part  doesn't  give  you  a  proolem? 
It  is  where  we  use  something  that  is  unwritten  to  decide 
what  is  or  what  is  not  an  application? 

MR.  BENSON:     Precisely.       A  close  analogy,  by  the 
way,  almost  close  analogy  would  be  to  private  letter  rulings 
by  the  IRS. 

.  MR.  HIGGINS:  Let  me  just  get  your  reaction  to 
the  grandfather  clause  which  has  been  kicked  around  a  lot 
about  what  should  be  included  or  not  included. 

Your  reaction  to  that,  I  guess,  I  would  like  to  see. 

MR.   BENSON:  To   

MR.  HIGGINS:       To  including  everyone? 

MR.  BENSON:       Oh,  I  think  grandfathering  should  be 
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treated  as  a  temporary  grace  period.     There  should  not  be 
permanent  grandfathering  of  what  exists  now.     I  agree  with 
Mr.  Fisher  about  that  last  night.       It  was  unconscionable, 
possibly,  to  authorize  under  the  law,  to  possibly  promulgate 
forever  existing,  deceptive  appellations. 

So  that  there  cannot  be  permanent  grandfathering  of 
things  which  are  not    deceptive,  and  would  be  deceptive  under 
your  new  regulations . 

You  are  out  to  protect  the  consumers  here  and  not  to 
protect  the  invested  economic  interests. 

I  am  not  in  any  way  interested  in  uprooting  economics 
or  imposing  economic  harm  on  wineries  or  any  other  business, 
so  let's  have  a  long  grace  period  to  allow  them  to  phase  it 
out  and  get  the  customers  used  to  their  new  labelling. 
I  believe  Mr.  Peyser  said  yesterday  on  that  point,  I  think 
he  mentioned  that  to  remove  now  after  many  years  an  existing 
appellation  in  which  a  winery  has  built  up  an  economic 
interest  in,  would  be  to  take  property  without  just  compen- 
sation of  law. 

In  all  due  respect,  that  is  not  a  legal  statement,  it 
is  a  political  theme  which  carries  a  great  deal  of  persuasive 
force.       But  the  Fifth  Amendment  would  not  be  at  all  applies  1 
to  retroactive  changes  in  Government  regulations.     it  is  done 
every  day  and    has  been  decided  for  many  decades . 


MR.   DAVIS : 


Any  other  questions? 
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MR.  BUCKLES: 


Most  of  your  statement  here  on 


appellations  dealt  with  what  I  might  term  "micro-appellation". 

In  our  notice,  we  also  talked  about  recognizing  a 
State  or  a  County. 

Do  you  concur  with  recognizing  these  larger  appellations? 


laissez-faire  principles  that  anyone  should  be  allowed  to 
have  an  appellation. 

You  see,  we  can't  tell  whether  it  is  a  quality  connota- 
tion to  any  appellation,  large  or  small,  so  let's  not  get 
into  trying  to  determine  the  quality  basis  of  those  assertion:; 

Let's  allow  anyone  to  use  an  appellation,  even  as 
broad  as  "Napa  County"  or  "State  of  California." 

But  consistent  with  that,  so  the  consumer  knows  exactly 
what  representations  are  being  made  there,  we  must  have 
the  kind  of  information  on  the  label  that  will  allow  the 
consumer  to  make  a  rational  choice  in  the  marketplace. 

What  does  it  mean  if  you  say  "California"  in  terms  of 
soil,     climate,  and  so  forth? 

It  is  stated  on  there,  if  you  have  a"Calif ornia"appella- 
tion ,  it  means  the  grapes  were  grown  in  climate  regions  from 
cool  to  torrid  hot,  or  on  any  type  of  soil  or  elevation, 
and  so  forth,  then  the  consumer  can  say,   "I  see  there  is  no 
real  representation  here  of  quality,  it  is  just  that  it  came 
from  "The  State  of  California"  or  it  is  just  that  it  came  fror 


MR.  BENSON :     Yes.     I  do,  consistent  with  my 
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:he  Napa  Valley." 

And  that's  fair.       We  will  allow  them  to  do  that  as 
long  as  we  know  exactly  what  that  means. 

MR.  DAVIS:    Well,  thank  you  very  much  for  your 
testimony.      And  we  appreciate  it. 

MR.   BENSON:       Thank  you  very  much.       I  am  delighted 
to  be  able  to  talk  to  you  here  in  California  and  I  hope  that 
you  will  come  back  in  the  future  to  San  Francisco  for  other 
such  proceedings . 

I  would  also  like  to  commend  you  for  the  even-handed, 
calm  and  fair  way  in  which  you  have  been  proceeding  in  the 
last,  few  days  I  think  it  amounts  to  a  model  of  the  Federal 
Rule-making  and  I  think  it  is  quite  refreshing  to  see  it. 

MR.  DAVIS:      Thank  you  very  much  for  your  Kind 

comments . 

In  order  to  give  myself  and  the  other  panel  members  a 
little  relief,  I  would  like  to  take  a  ten-minute  break. 

I  would  ask  you  to  be  prompt  in  returning,  because  I 
will  ask  you  to  promptly  resume. 
(Short  recess) 

MR.  DAVIS:       Back  on  the  record.     The  first  thing 
I  should  do  is  apologize  because  in  converting  Washington 
time  to  San  Francisco  time,  I  dropped  an  hour.       I  thought 
it  was  11  o'clock,  not  12  o'clock. 

So  in  order  to  rectify  the  situation,  if  we  can,  I  would 
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like  now  to  call  the  roll  of  the  remaining  list  of  witnesses, 
and  if  you  would  do  us  the  favor,  precisely  as  you  can  tell 
us,  how  much  time  your  testimony  will  take,  and  then  we  will 
either  adjourn  at  the  moment,  and  resume  later,  or  we  will 
continue  to  one  o'clock,  depending  upon  what  the  time  is. 
Mr.  Leon  D.  Adams? 

MR.  ADAMS :     About  seven  minutes . 

MR. DAVIS:  Mr.  Neal  Edwards? 

(No  response) 

MR.  DAVIS:  Mr.  A.  W.  Baxter? 

(No  response) 

MR.  DAVIS:      Mr.  Ernest  C.  Haas? 
(No  response) 

MR.  DAVIS:     Mr.  Thomas  Cruz? 
MR.  CRUZ:      Approximately  five  minutes. 
MR.  DAVIS:      Would  that  apply  also  to  Mr.  Gadler? 
MISS  GADLER:      Yes,  about  five  minutes. 
MR.  DAVIS:      Oh,  it  isn't  a  Mr.  Gadler? 
MISS  GADLER:       No,  it  would  be  about  five  minutes. 
So  our  total  testimony  would  be  about  ten  minutes. 
MR.   DAVIS:       Mr.  Eisele? 
MR.  EISELE:       Five  minutes. 
MR.  DAVIS:      Mr.  William  Teale? 
MR.  TEALE:      Approximately  ten  minutes. 
MR.  DAVIS:       Mr.  Allan  B.  Ferrari? 
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MR.  FERRARI :      Approximately  lo  minutes. 

MR.  DAVIS:      John  Merritt? 

MR.  MERRITT :       Five  minutes . 

MR.  DAVIS:       Mr.  John  Trefetnen? 

MR.  TREFETHEN:       Five  minutes. 

MR.  DAVIS:     Five  minutes  for  Trefetnen,  yes. 
So  it  totals  up  to  52  minutes  which  would  take  us  up 
to  1  o'clock.      We  have  three  people  we  are  assuming  that  the 
will  not  be  here,  so  I  think  in  view  of  that  we  will  continue 
and  probably  most  of  the  people  who    would  rather  conclude 
and  not  have  to  worry  about  coming  back,  and  then  they  would 
take  a  break  for  lurch. 

Very  good.      V,'e  v/ill  continue  then  with  Mr.  Leon  D. 
Adams . 

MR.  ADAMS:     Thank  you,  Gentlemen. 

MR.  DAVIS:      Mr.  Adams  has  a  prepared  statement. 
It  will  be  entered  into  the  record  as  Exhibit  22. 

MR.  ADAMS:     My  name  is  Leon  D.  Adams.     I  reside  at 
202  South  Street,     Sausalito,  California  94965. 

My  mailing  address  is  Post  Office  Box  218.     I  am  a 
writer  of  books  and  articles  on  wine,  am  a  past  and  present 
officer  of  many  wine  industry  and  wine  consumer  organizations 
and  am  also  an  independent  consultant  on  wines.       The  views 
I  am  here  to  express  are  impartial.      They  do  not  represent 
anyone  else. 
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I  agree  with  the    Bureau's  purpose  in  proposing  each  of  the 
amendments  to  its  regulations  which  the  hearing  is  being 
held  to  discuss.       Each  of  the  proposed  amendment  is  aimed 
at  making  wine  labeling  and  advertising  more  truthful  and 
informative  to  consumers  than  they  are  today. 

When  the  proposed  amendment  on  appellations  was  first 
published  in  No.  280,  I  wrote  the  Bureau  to  that  effect. 

Further  discussion,  however,  has  now  led  me  to  agree  wit  J 
the  Wine  Institute  and  others  that  the  final  authority  to 
define  appellations  of  origin  should  remain  vested  in  the 
Federal  Bureau,  that  it  should  not  be  left  to  the  individual 
state.      Only  the  Bureau  is  qualified  to  make  an  impartial 
determination  of  the  soundness  of  appellations  used  on  wines 
and  interstate  and  foreign  commerce . 

I  also  agree  with  the  Uine  Institute  that  traditional 
appellations  now  in  use,  such  as  "Napa  Valley"  and  "Livermore 
Valley"  should  be  "grandf athered"  provided  that  the  ooundarie:; 
of  these  districts  can  be  accurately  defined.       The  same  shoul 
apply  to  some  important  non-California  appellations,  such  as 
"Finger  Lakes"      and  "Yakima  Valley."       I  disagree  however 
with  one  of  the  Wine  Institute's  recommendations,  six  in  tne 
report  of  its  special  committee  on  appellations.  Although 
this  is  not  an  issue  at  this  hearing,  it  is  an  example  of 
how  misleading  appellations  might  be  adopted  in  the  future 
if  responsibility  were  left  to  the  individual  states.       It  was 
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recommended  that  wines  of  14  California  counties  be  entitled 
to  an  appellation  as  "North  Coast  Counties"  or  at  least  6 
of  the  counties  named  such  an  appellation  would  be  untrue, 
because  they  are  not  located  in  the  Northern  Half  of  Calif- 
ornia.     When  multiple  counties  appellations  are  established 
in  the  future,  the  coastal  counties  of  California  should  be 
accurately  designated  as  North,  Central  and  South.  "North" 
cannot  be  stretched  two-thirds  of  the  way  South. 

Much  of  the  discussion  I  have  heard  and  read  in  advance 
of  this  hearing  has  concerned  procedures  that  might  be 
utilized  in  supplying  the  bureau  to  be  considered  in  defining 
California  appellations.      The  appellation  problem  is  most 
immediate  in  California  but  wines  are  now  produced  commercial L 
in  20-8  states  and    at  least  three  more  states  are  considering 
legislation  designed  to  make  possible  the  establishment  of 
local  winegrowing  industries.       it  is  also  possible  that 
multiple  states  appellations  will  be  proposed  in  the  future, 
such  as  Lake  Erie,  because  that  Lake  borders  and  affects 
grape  growing  conditions  in  the  viticultural  districts  of 
three  states  and  of  Eastern  Canada.       I  agree  in  general 
with  the  Wine  Institute  proposal  that  the  Bureau  can  be  guided 
in  defining  viticultural  districts  by  representatives  of 
research  institutions,  and  of  growers  and  wineries,  possibly 
organized  as  advisory  committees. 

Appellations  of  origin  will  be  informative  to  consumer^ 
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ily  if  wines  grown  within  a  defined  viticultural  area  have 
-cognizable  character  resulting  from  georgraphic,  climatic, 
r  soil-compositions  factors.       Local  appellation  can  become 
till  more  informative  in  the  future  if  they  are  given  addition- 
1  legal  meaning  by  their  states,  as  in  some  parts  of  Kurope 
ith  reference  to  grape-variety  content,  alcoholic  strength, 
nd  maximum  production  per  acre. 

The  latter  may  provide  an  effective  control  against 
•vercropping.       The  present  requirement  that  California  wines 
)f  standard  types  must  be  produced  wholly  from  California 
jrapes  already  restricts  the  use  of  the  appellation  "California 
As  for  the  "estate  bottling"     issue,  the  notice  of  hearing 
;     correct  in  stating  that  this  term  should  convey  informant 
of  value  to  consumers,  but  that  it  will  become  meaningless  if 
not  soon  defined.       In  my  opinion,  however,  the  proposeu 
regulative  language  is  not  necessarily  restrictive  in  require 
that  an  estate-bottling  wxnery  legally  own  its  own  vineyara 
and  that  the  vineyard  be  within  five  miles  of  the  winery. 
I  have  known  many  instances  in  which  the  legal  ownership  of 
vineyards  and  wineries  were  not  identical  and  where  they  were 
separated  by  more  than  five  miles,  but  which  I  think  most 

consumers  would  regard  as  wine  growing  estates. 

that  40  years  ago,  Judge  Marion  De  Vries ,  the  Wine  Inst, tut. 

Counsel  in  Washington,  argued  that  it  was  unfair  to  deprive 

such  wineries  of  the  right  to  call  their  wines  "estate 
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bottled".       Judge  De  Vries  contended  that  it  should  be  enough 
for  the  v/inery  to  exercise  completely  effective  control  over 
the  operation  of  its  vineyard;  his  key  word  was  "control" 
this  view  appears  to  have  guided  the  Bureau  in  making  rulings 
in  individual  cases  during  recent  years,  but  some  of  the  cases 
stretched  "estate  bottling"  much  too  far.       The  number  of 
wines  called  "estate  bottled"  have  increased  to  a  point  at 
which  in  some  of  these  cases  it  appears  meaningless.  The 
equivalent  has  occurred  in  European  countries.     In  France, 
trucks  with  portable  bottling  equipment  have  called  regularly 
at  some  wineries  to  make  their  bulk  wine  eligible  to  be 
labelled  "Mie  en  bouteille  au  Chateau."       For  that  matter, 
appellations  of  origin  on  some  European  wine  are  not  above 
suspicion,  either,  when  we  consider  the  volumes  of  wines 
certain  countries  import,  and  when  we  remember  the  recent  - 
publicized  scandals. 

To  arrive  at  a  sound  definition  of  estate  bottling,  is 
a  problem  in  regulative  semantics.       Tne  keys,  in  my  opinion, 
are  first,  whether  the  winery  regularly  and  effectively  contro 
each  step  in  the  cultivation  and  harvesting  practice  within 
the  vineyard,  and  second,  the  proximity  of  the  vineyard  to 
the  winery. 

To  require  identical  legal  ownership  of  vineyard  and 
winery  and  to  limit  their  proximity  to  five  miles  are  too 
restrictive,  in  my  opinion.       I  have  been  told  of  instances 
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Uurope  where  these  criteria  are  not  met,  and  where  labelling 
terms  that  mean  "estate  bottled"  are  employed.       It  should 

be  possible  to  devise  language    perhaps  by  utilizing 

alternate  sets  of  criteria    to  permit  the  estate  bottled 

label  on  the  wines  of  establishments  which  constitute  what 
knowledgeable  consumers  would  regard  as  wine  growing  estates . 
It  should  be  sufficient  to  require  that  the  winery  be  regular 
in  effective  control  of  the  vineyard  operation . 

As  for  distances  apart,  there  should  also  be  some 
limits  within  which  some  "estate-bottlers"  do  not  fit. 
Perhaps  the  smaller  diameter  of  the  County  in  which  the 
winery  is  situated  would  suffice  to  arrive  at  a  maximum 
mileage  in  each  case.       I  have  no  specific  recommendation, 
except  that  a  definition  of  estate  bottling  is  urgently 
needed.       Thank  you  very  much. 


(continued  on  next  page) 
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MR.  DAVIS:     Than):  you  very  nuch,  Mr.  Adams, 
lie  have  one  question  fron  the  floor. 

MR.HIGGINS:     Are  there  discernable  differences 
in  the  climate-  and  soils  of  the  coastal  areas,   should  there 
be  a  designation  for  north  at  all,  couldn't  coastal  designat 
be  enough? 

MR.  ADAMS :     The  viticultural  authority  on  this 
subject,  I  suppose  would  be  Professor  Winkler,  who  points 
out  that  the  effective  of  the  ocean  is  the  principal  effect 
involved  here,  and  we  have  plenty  of  evidence  fron  the 
wines  already  coming  from  Santa  Maria  and  farther  south 
that  it  is  indeed  the  effect  of  the  ocean.     Coast  is  the 
key  work.     To  add  the  word  north  or  the  word  central  or 
south  would  be  informative  to  the  consumer  and  the  consumer 
is  interested,  but  certainly  coast  should  be  the  key  word. 

MR.  DAVIS:     Any  other  questions? 

MR.  HIGGINS:     Just  one  thought  to  follow  through 

with  the  estate  bottling  and  not  make  the  distance  so 

restrictive  as  the  five  mile  limitation  that\e  suggested  in 

our  notice,  what  would  be  your  reaction  to  opening  up  to 

any  area  way  within  a  state  or  within  the  country  as  loner 

as  the  label  in  'act  indicated  how  far  away  those  grapes  r.iich 
come  from? 

For  example,   if  you  had  grapes  grown  with  in  a  county, 

you  would  say     somewhere  on  that  label  that  these  wore  bo Li  ] 
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on  an  estate  or  within  a  certain  county  or  within  the  state 
of  California     or  within  the  vineyards,  but  to  tell  what 
the  distance  is  as  opposed  to  leaving  the  consumer  to  guess 
whether  they  care  from  all  over  the  state  of  California? 

MR.  ADAMS:     What  the  tern  estate  bottled  means 
to  the  consumer  is  a  question  of  semantics.     I  have  been 
asking  consumers  and  tradesmen,  nerberr;  of  the  industry 
all  kinds  of  people  ever  since  this  issue  has  been  an  issue 
trying  to  find  out  what  they  think  it  p.eans,   and  I  find  the 
preponderance  is  that  they  think  of  estate  as  an  agriculture 
property  where  the   vinery  is  Ion  the  property  and  every 
departure  from  that  the  consumer  is  a  little  bit  more 
puzzled,  that's  been  my  observation  so  far.. 

MR.  DAVIS:     Thank  you,  Mr.  Adams  for  your 

testimony . 

At     this  point  I  would  like  to  call  on  Mr.  Thomas  Cruz 
and  Miss  Alexandria  Adler,  either  separately  or  together, 
whichever  you  chose.       Do  you  have  a  prepared  statement? 

MS.  ADLER:     No.     My  name  is  Alexandria  Adler  and 
I  work  for  the  Thomas  Cruz  winery  in  Gilmore,  California, 
we  are  very  much  concerned  with  estate  bottling  and  we  feel 
it's  a  very  important  term.     We  deal  with  customers,  consumer 
every  single  weekend,  and  irany  of  them  loo}:  at     the  label 
and  see  whether  the  wine  has  been  estate  bottled  or  not. 

flow,  we  think  that  there  is  a  definite  need  for  a  change 
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in  the  government  definition,  I  think  50  miles  is  much 
too  broad  and  we  feel  that  some  change  is  needed,  but  the 
new  government  definition  cf  5  miles  and  ownership  is  what 
we're  really  concerned  with.     We  take  care  of  three  vineyard' 
one  of  then  is  33  acres  and  it's  about  three  miles  away,  one 
is  a  half  a  mile  nway  and  two  acres  and  one  is  18  acres  and 
about  a  mile  away.     Nov/,  Tom  and  I  do  all  the  worJ:  on  that 
vineyard,  all  the  pruning,  all  the  cultivation,  we  have 
friends  who  help  us  pick,  we  do  the  crushing  and  pressing 
all  ourselves. 

We  do  not  own  those  vineyards,   so  consequently  under 
your  new  law  we  would  not  be  able  to  call  our  wines  estate 
bottled,  yet  we  do  all  the  work  of  the  vineyard  and  the  wine. 

Consequently,  we  believe  that  you  should  add  a  term 
into  your  new  law,  you  should  put  either  leasing  on  a  short 
term  basis  or  sharecropping  because  this  is  very  important, 
especially  for  the  small  vineyards. 

Thank  you. 

MR.   DAVIS:     Thank  you  very  much. 

This  is  a    new  view  point  that  we  hadn't  heard  before. 
MR.  CPUS:     Mr.  Davis  and.  members  of  the  panel, 
thank  you  for  letting  us  talk  to  you  today. 

One  further  addition  to  Alexandria's  remarks  is  that 
in  two  instances,  we     know  other  small    wineries  in  the 
south  bay,  one  is  Sheryl  Cellers,  where  they  made  an 
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agreement  with  a  person  owning  a  piece  of  property,  staked 
the  vineyard  out,  planted  the  vines  and  are  going  to  see 
it  into  its  first  harvest,  and  the  owner  of  the  property  is 
just  leasing  them  the  land.     I  thin);,   in  knowing  their  opera 
tion,   that's  reall  estate  bottled  in  my  view.     The  way  we 
make  wine,   also  I  think  should  be  allowed  to  be  called  estat 
bottled  if  we  do  all  the  vineyard  work,  even  though  we  don't 
have  legal  title  to  the  property. 

I  would  like  to  address  these  remarks  to  the  question 
of  appellation  of  origin. 

We  deal  with  consumers  daily  and  mostly  on  the  weekends, 
it's  the  smallest  winery  in  Santa  Clara  County.     People,  as 
far  as  we  are  concerned,  are  vitally  interested  in  facts. 
Mr.  Benson's  remarks  concerning  five  criteria  which  should  be 
met  are  very  cogent,  I  think  people  have  a  right  to  know  what 
the  facts  are.     I  don't  see  any  need  for  making  a  really 
complex  thing  about  viticultural  regions  and  so  on,  Ridge 
labels  are  a  classic  example  of  factual  labels,   they  start 
off  by  saying  California  and  further  define  it  and  describe 
the  vineyard  in  some  instances  where  the  grapes  come  from. 

I  think  that  it  should  be  left  on  a  state  and  then  count 
basis  as  a  requirement  and  then  if  the  wine  grower  wants  to 
further  define  that,   to  give  more  information  to  the  consul 
such  as  California,  Santa  Clara  County,  and  then  say,   on  one 
label  that  we  have,  we  say  the  Day  Road  vineyard  which  is 
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pretty  specific,  there's  only  Vineyard  on  Day  Road. 

I  think  that  the  things  on  the  label  should  be  express- 
ive enough  to  convey  to  the  consumer  just  what  is  in  the 
bottle  and  let  the  consumers  be  a  judge  of  whether  you  are 
a  rood  wine  maker  or  not.     But  I  think  things  like  north 
Coast  Counties,  I  wouldn't  use  that  term,   that's  no  where 
near  expressive  enough  to  convey  how  we  make  our  wine. 

north  Coast  Counties,   for  example,  encompass  such  a 
broad  range  of  climate  zones,  he  was  referring  to  regions 
one  through  five,  where  heat  summations  are  recorded. 

For  example,  in  the  Napa  Valley,   I  think  the  climate 
zones  go  one  through  four,   I  wouldn't  want  to  use  that  term 
myself.     I  think  if  they  want  to  say  North  Coast  Counties, 
they  should  be  able  to  say  it  sas  well  as  California  and 
the  County  where  it  came  from. 

Than]:  you  very  much. 

MR.  DAVIS:     Thank  you  both  very  much  for  your 
testimony  before  this  hearing. 

At  this  point  I  would  like  to  call  on  Mr.  Volker  Eisela 
who  is  a  grower  from  Gt.  Helena. 

MR.  EISELE:     Thank  you  very  much  for  giving  me 
the  opportunity  to  speak. 

My  name  is  Volker  F.isele,   I  reside  at  3080  Lower  Childs 
Valley  Road,  Napa  County,  where  I  own  and  operate  a  vineyard. 
Though  I  am  a  member  of  various  grape  grov/ing  organizations, 
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I  am  only  representing  myself. 

In  order  to  insure  economic  stability  for  the  Calif ornic 
wine  industry,  especially  that  of  a  small  winery  and  small 
grower  devoted  to  high  quality  production,  it  will  be 
necessary  to  institute  stricter  quality  controls  and  various 
levels.     In  the  long  run  such  controls  should  not  only 
include  geographic  boundaries,  but  also  varieties  and  sugar 
content  and  acid  range. 

It  would  be  profitable  to  look  at  f ranee  and  germany 
which  have  proven  the  benefit  of  such  controls  for  both 
industry  and  consumer. 

It  would  be  unrealistic  to  expect  far  reaching  changes 
over  night,  we  should  aim  for  a  step  by  step  approach. 
Step  one  should  involve  a  new  determination  of  the  meaning 
of  place  names  on  the  bottle  of  wine,  regardless  of  whether 
it  carries  a  vintage  date  or  not. 

Regarding  the  name  of  the  grape,   95  per  cent  of  the 
named  grape  is  an  outrage  and  bordering  on  fraud  when  it's 
possible  to  market  Napa  Valley  Cabernet  Sauvignon  which  could 
legally  contain  2  6  per  cent  of  cabernet  grown  in  Napa  Valley, 
there  is  no  excuse  for  this.     This  situation  is  somewhat 
different  when  it  comes  to  the  amount  of  requirement,  a 
hundred  per  cent  requirement  would  make  it  hard  on  the  wincri 
and  I  suggest  as  a  solution,  accurate  labels  setting  precise] 
the  quantity  of  different  distribution  in  a  bottle  of  wine 
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as  this  is  done  anyhow  by  many  snail  wineries,  such  a  proced- 
ure should  be  easy  to  follow  by  the  large  wineries. 

The  requirement    for  95  per  cent  minimum  is  easily 
feasible  with  the  exceptions  to  be  made  with  a  few  varieties 
which  are  frequently  blended  with  similar  varieties. 

Greater  concern  with  wine  quality  and  a  better  under- 
standing of  the  different  micro-climates  within  an  area 
such  as  Napa  County  may  be  highly  desirable  to  establish 
place  names  such  as  Yountsville,  Oakville,  etcetera. 

The  next  step  would  be  the  establishment  of  precise 
vineyard  names,  analagous  to  the  french  model  which  is 
basically  the  narrow  the  limits,   the  tougher  the  controls, 
the  wider  the  boundaries,   the  looser. 

I  would  definitely  oppose  anv  multi-county  operation, 
certainly  something  proposed  like  the  fourteen  coastal 
county  area  as  meaningless  due  to  the  micro-climatic  differ- 
ences.    If  Santa  Maria  grapes  are  as  great  as  they  say, 
why  not  sell  them  under  that  name,  why  do  other  counties 
have  to  rely  on  the  North  Coast,  and  what  it  boils  down  to 
is  in  terms  of  marketing,  everybody  wants  to  rely  on  Hapa 
County  and  the  fame  Napa  County  has  achieved.     The  big  ques- 
rion  is  by  whom  and  how  should  standards  and  places  be 
defined? 

Historical  experience  tells  us  that  it  has  to  be  done 
through  the  cooperation  of  the  Tederal  government  and  locc.l 
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croups . 


Only  the  federal  involvement  would  insure  uniformity 
and  quality  of  standards  throughout  the  states.  Local 
participation  and  advice  would  insure  the  knowledge  necessary 
in  establishment  of  official  names.     In  addition,  longstandin 
experience  will  make  it  much  easier  for  the  bureau  of  alcohol, 
tobacco,  and  firearms  to  enforce  standards  and  labels  than 
for  an  inexperienced  state  bureaucrcicy  open  to  the  pressure 
of  interest  groups.     Such  pressure  exists  as  we  know  very  veil 
from  the  recent  extent  of  the  lowering  of  the  standards  of 
Napa  VAlley  as  an  appellation  of  origin  are  a  typical  case 
in  opoint. 

Development  in  France  and  Germany  have. shown  that  geo- 
graphical controls  still  leave  too  much  room  for  abuses  such 
as  overcropping  or  mixing  of  undesirable  varieties.  The 
long  range  solution  is  to  have  permissable     varieties  and 
crop  levels  for  each  area,  minimum  sugar  levels  would  have 
to  be  established  to  make  sure  that  no  substandard  grapes 
are  being  used. 

The  limited  time  that  is  available  here  made  it  impossibL 
to  go  into  detail,  but  I  would  be  able  to  submit  a  longer 
written  statement  if  that  is  possible. 

Thank  you. 


will  be  open  for  the  submission  of  additional  written  state!.-.* 


MR.  DAVIS: 


Let  re  say  that  the  record  is  open 
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or  presentations,  and  all  are  invited  to  take  advantage  of 
that.     Any  questions? 

Thank  you  very  much  Mr.  Eisele. 

At  this  point  I  would  call  upon  Mr.  William  Teale  of 


with  a  copy? 

MR.   TEALE :     Yes,   I  did. 

MR.   DAVIS:     They  will  be  entered  into  the  record 
as  exhibit  number  23. 

?!R.  TEALE :     First  as  to  appellation  of  origin. 
United  Vintners  advocates  the  retention  of  BATF  total 
responsibility  and  complete  authority  for  determining  the 
propriety  or  acceptability  of  applications  to  use  specific 
appellations  of  origin  on  wine  labels. 

While  we  support  the  theory  of  an  advisory  counsel,  we 
are  unalterably  opposed  to  any  system  which  would  create  an 
advisory  counsel  whose  composition  would  permit  one  competito 
to  make  judgments  and  recommendations  regarding  another 
firm's  label  or  marketing  practices.     We  would  further  oppose 
the  delegation  of  this  responsibility  to  any  state  agency 
on  the  basis  that  no  such  agency  exists,  with  the  technical 
skills  necessary  to  make  the  judgments  required  in  compliance 
with  the  appropriate  provisions  of  the  FAA  act. 

The  University  of  California  school  of  anology  is  sta 
with  probably  the  leading  experts  in  this  field  in  the  United 


United  Vintners 


nr.  Teale,  have  you  provided  the  reporter 
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Htates  and  frequently  they  do  not  agree  cn  questi<  in 
this  area.     If  the  Bureau  feels  in  need  of  support  lor 
additional  information  as  a  basis  for  determining  ,ic<:< 
ability  in  support  of  a  request  to  using  ncv:  or  unique 
appellation  of  origin,   then  v;e  would  suggest  that  the   ''<  I  low 
ing  procedure  might  be  considered. 

Require  applicants  to  file  an  application  which  wi  uld 
contain  the  following: 

1.  •  The  exact  narre  or  designation  proposed  to  !  s 
used  as  an  appellation  of  origin  for  wine. 

2.  Supportive  evidence  that  the  name  is  a  real 
name  recognized  in  the  local  area     and  in  constant  use. 

3.  A  statement  setting  out  the  geographic 1 1 
boundaries  to  assure  that  they  are  reasonable  and  that  the 
perameters  are  identi f iable . 

4.  A  statement  that  the  consumer  will  bo  pre;  rlv 
served  in  that  the  proposed  name  will  not  be  deceptive  or 
misleading. 

5.  Evidence  that  there  are  producing  vineyai  !s 
within  the  area. 

At  the  discretion  of  the  bureau,  the  application  could 
be  referred  to  your  regional  office  for  appropriate  i  -  v  •  ■  ■ 
and  authentication  by  your  field  staff. 

Quite  frankly,  other  than  the  current  controversy     v  r 
what  area  comprises  North  Coast  Counties,  wo  are  not    •     i  ! 
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that  the  department's  enforcement  of  the  provi 
regulation  4  had  become  an  issue. 


(Continued  on  next  page.) 
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The  appellation  for  North  Coast  Counties  was  little  us 
and  lesser  known  until  United  Vintners'   acquisition  of  the 
Inglenook  Vineyards  in  1964.       it  was  our  judgment  that  the 


of  unusually  high  quality.      Allied  grape  growers  and  current 
shareholders  of  our  company  and  still  suppliers  of  our  grapes 
shared  this  opinion  and  jointly  we  have  invested  millions 
of  dollars  in  facilities  and  advertisement  to  develop  a  line 
of  wines  which  are  generally  recognized  as  equal  in  quality 
to  most  premium  wines  used  anywhere  in  the  world. 

Several  years  ago  your  Bureau  on  the  basis  of  a  complaint 
ruled  that  Solano  County  was  not  considered  a  "North  Coast 
County"  and  tnerefore  grapes  grown  in  that  area  could  not 
be  included  in  the  75  percent  required  to  quality  for  appella- 
tion of  origin. 

We  presented  both  oral  and  written  arguments  to  your 
Bureau,  attempting  to  show  that  Solano  County  was  recognized 
by  several  agencies  as  a  "North  Coast  County".  However, 
your  final  ruling  was  against  us  and  we  have  abided  by  that 
decision  since  that  time.      Companies  are  like  people  and 
frequently  one  becomes  jealous  of  another's  success.  We 
believe  that  is  the  case  now  whereby  some  individuals  are 
attempting  to  have  your  Department  make  a  permanent  rule 
that  only  i<iapa,  Sonoma  and  Mendocino  qualify  for  the  appella- 
tion "North  Coast  Counties."       Whereas  there  are  others  for 


counties  of  Napa,  Sonoma  and  Mendocino  and  Solano  grew  grapes 
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whatever  reason  are  attempting  to  nave  your  Bureau  extend 
"North  Coast  Counties"  as  far  south  as  Santa  Barbara. 

We  believe  areas  should  develop  and  promote  their  own 
distinct  quality  and  identification  rather  than  attempting 
to  capitalize  on  the  long  term  efforts  of  those  who  have  the 
investment  in  time  and  money  to  develop  uniquely  recognized 


All  elements  being  equal,  we  welcome  competition,  howevea 
we  do  oppose  the  efforts  of  anyone  who  would  attempt  to 
achieve  expansion  or  traditional  wine  growing  areas  through 
rulings  or  legislation  as  opposed  to  hard  v.rork  and  investment, 

We  believe  that  better  than  80  percent  of  the  wine 
marketed  today  under  the  "North  Coast  Counties"  appellation 
is  sold  under  one  of  our  labels  and  it  would  be  very  eas/ 
for  us  to  advocate  to  your  Bureau  that  you  maintain  the 
status  quo  which  would  have  the  effect  of  protecting  our 
business.      We  are  not  going  to  do  that. 

Instead  we  believe  that  a  fair  and  reasonable  solution 
would  be  to  use  the  San  Francisco  Bay  as  a  natural  line  of 
demarcation.       We  would  advocate  that  the  appellation  "North 
Coast  Counties"  could  be  used  on  wines  deriving  75  percent 
of  their  volume  from  grapes  grown  in  vineyards  located  north 
of  the  southern  boundaries  of  the  following  counties:  Marin, 
Napa,  Sonoma  and  Solano,  and  west  of  the  eastern  boundary 
of  Solano  County.       Conversely,  wines  produced  from  grapes 


areas . 
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located  south  of  San  Francisco  and  north  of  the  Tehachapi 
Mountains  west  of  the  Coast  Range  Mountains  snould  be 
appropriately  designated  as  "Central  Coast  Counties". 

Now,  on  the  estate  problems,  United  Vintners  reports  the 
Bureau's  position  that  the  use  of  the  term  "estate  bottled" 
should  be  the  subject  of  definitive  regulation.  The 
consumer  has  come  to  associate  the  term  "estate  bottled"  as 
being  synonomous  with  quality  and  we  would  plead  that  any 
regulation  defining  "estate  bottled"  should  be  restrictive 
enough  that  a  wine  growers'  entry  into  this  field  would  be 
the  result  of  long  range  planning  and  commitment    of  resource 
By  the  same  token,  we  believe  it  should  be  liberal  enough 
that  every  wine  grower  would  have  the  opportunity  of  producin 
an  "estate  bottled"  wine. 

The  use  of  the  term  has  been  the  subject  of  a  considerabjl 
amount  of  discussion  during  the  last  year  among  various 
members  of  the  industry  and  we  have  heard  the  complete  range 
of  opinions,  from  those  who  would  advocate  that  the  use  of 
the  term  estate  bottled  be  restricted  solely  to  those  winerie 
who  happened  to  grow  grapes  on  land  owned  in  fee  simple  and 
immediately  adjacent  to  the  winery,  to  those  who  advocate 
the  grapes  could  be  grown  on  land  owned,  leased  or  viticultur 
ally  controlled  by  the  winegrower  and  located  anywhere  within 
the  State.      We  believe  that  the  first  position  would  unfairly 
limit  the  use  of  the  term  "estate  bottled"  to  those  few 
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growers  who  incidentally  happened  to  own  the  land  on  whicn 
the  grapes  were  grown  and  the  land  incidentally  happened  to 


is  so  liberal  as  to  almost  being  meaningless.       If  adopted, 
the  term  "estate  bottled"  would  soon  have  the  same  level  of 
meaning  as  does  "private  stock"  or  "extra  select"  which 
are  merely  pufferey. 

There  are  several  wineries,  especially  in  the  State  of 
California,  who  have  invested  hundreds  of  thousands  of  dollars 
in  educating  the  consumer  that  the  term  "Estate  bottled"  on 
a  wine  label  is  synonomous  with  the  highest,  quality  that  they 
can  purchase.      United  Vintners  is  one  of  these  firms  and, 
in  fact,  I  believe  we  are  currently  the  largest  producers 
and  distributors  of  "estate  bottled"  wines  under  our  InglenooK 
label. 

Speaking  for  our  company,  we  nave  invested  over  a  million 
dollars  in  production  and  aging  technology  and  facilities 
to  assure  the  continuity  of  the  quality  wine  that  we  offer 
under  this  designation. 

We  respectfully  suggest  that  the  designation  "estate 
bottled"  is  to  be  defined  in  regulations,  it  be  written  in 
substantially  the  following  form. 

"Estate  Bottled"  wines  shall  De  made  100  percent  from 
fruit  grown,  crushed,  fermented  and  bottled  by  the  brand 
owner.       For  the  purposes  of  this  regulation: 


be  directly  adjacent  to  the  winery. 


The  second  position 
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(a)  Fruit  delivered  by  a  grower's  cooperative  or 
grower  member  when  that  cooperative  or  member  has  a  direct 

or  beneficial  interest  in  the  winery  or  a  multi-year  agreemen 
to  deliver  to  a  winery  operated  by  the  brand  owner,  shall  be 
deemed  to  be  grown  by  the  brand  owner. 

(b)  Fruit  delivered  pursuant  to  a  multi-year  contract 
with  a  brand  owner  shall  be  deemed  to  be  grown  by  the  brand 
owner. 

Wines  wnich  otherwise  qualify  for  the.  designation  of 
"estate  bottled"  must  derive  100  percent  of  their  volume 
from  fruit  grown  within  a  25-mile  radius  of  the  winery  and 
must  be  fermented  in  the  viticultural  area    indicated  by 
appellation  of  origin  on  the  label. 

Notwithstanding  the  provision  of  this  regulation,  no 
winery  shall  be  deprived  of  the  "estate  bottled"  designation 
for  those  fruits  or  operations  qualified  and  approved  by  the 
Bureau  as  of  the  effective  date  of  this  regulation. 

We  believe  this  wording  would  protect  the  designation 
"estate  bottled"    would  set  reasonable  restrictions  and 
still  continue  to  provide  an  opportunity  for  those  wine 
growers  truly  interested  to  enter  this  field. 

Thank  you. 

MR.  DAVIS:     Thank  you  very  much. 

Are  there  any  questions  from  members  of  the  panel? 

MR.  BON IF AWT :     Mr.  Teale,  why  do  you  use  "brand 
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owner"     instead  of  winery?      What  is  the  difference  in  this 
sense  when  we  are  talking  ai>out  the  estate  bottling  being 
bottled  by  the  winery  owned  property? 

MR.  TEALE:     You  are  correct.     It  should  be  wine- 
maker  . 

MR.   BONIFANT:       Thank  you. 

MR.  DAVIS :     Mr.  Teale,  thank  you.       At  this  time 
I  will  call  on  Mr.  Allan  Ferrari. 

MR.  FERRARI:  Mr.  Davis  and  Gentlemen  of  the  Panel. 
Thank  you  for  providing  the  time  for  me  to  speak  for  you  this 
morning . 

I  apologize  for  not  having  any  written  statement  but  in 
view  of  the  number  of  people  who  have  spoken  before  me ,  and 
the  depth  of  which  they  have  prepared  themselves,  I  felt  it 
was  more  necessary  to  present  possibly  a  consensus  or  evaluat 
of  some  of  the  things  that  have  been  brought  out  to  highlight 
some  of  the  points  that  I  think  are  very  important. 

I  no  way  am  I  trying  to  make  simple  the  task  that  is 
before  you. 

Probably  most  important  and  foremost  in  my  thinking  is 
that  along  with  everyone  else  I  think  that  has  spoken  is  that 
the  system  that  now  exists  with  the  Bureau  of  Alcohol,  Tobacc 
and  Firearms,  having  the  ultimate  and  total  responsibilities 
for  appellations  and  the  viticultural  areas,  and  so  forth 
should  be  kept  in  your  hands  and  not  passed  on  to  the  State . 
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It  is  my  own  personal  feeling  that  besides  the 
responsibilities  that  you  have  by  law,  you  have  already 
assisted  with,  with  a  minor  amount  of  fine  tuning,  have  the 
mechanics  to  do  a  good  job  in  these  areas. 

The  question  of  not  having  the  expertise  I  think,  has 
been  more  than  well  covered  in  the  fact  that  a  tremendous 
amount  of  help  is  available  to  you  from  a  number  of  various 
programs  which  have  been  outlined. 

Eventually  the  question  of  State  Governments  involved 
in  the  wine  industry  might  even  be  answered  at  some  point 
in  time  with  hopefully,  a  situation  whereas  one  time  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms  would  have  a  total 
responsibility  to  remove  the  responsibility  from  the  States 
to  doing  their  taxation  forms.       From  the  standpoint  of  the 
small  winery,  it  would  be  fine  if  they  just  got  a  cut  from 
you  guys  and  we  didn't  have  to  play  with  them  at  all. 

The  topic  of  appellations  of  origin  and  viticultural 
areas,  first  of  all,  I  must  take  issue  with  something  that 
has  been  kind  of  a  sore  spot  with  our  winery  for  a  long  time. 

I  believe  we  are  really  talking  about  semantics  when  we 
talk  about  viticultural  areas,  and  when  we  talk  about 
appellation  of  origin,  as  we  talk  about  in  California. 

However,  as  was  brought  to  the  Board's  attention  last 
night,  the  term  "viticultural  area"  probably  more  better  suit 
the  needs  in  California  than  the  term  "appellation  of  origin.' 
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In  the  consumer's  eyes,  it  is  something  that  we  see 
every  day  ,  the  term  appellation  of  origin  has  more  a  connot- 
ation of  the  European  derivations  of  quality  and  so  forth. 

The  European  system  requires  styles  and  types  that 
historically  have  been  gathered  through  trial  and  error 
process . 

I  don't  think  we  can  ever  force  our  California  and  Amer- 
ican grov/ers  into  a  situation  of  delineating  to  them  the 
types  of  grapes  that  are  going  to  grow  in  an  area. 

However,  we  need  to  instill  into  them,  possibly  by  a 
profit  motivation,  the  desire  to  grow  grapes  in  micro-climate 
areas  that  are  going  to  produce  something  that  the  wineries 
can  do  the  best  job  with. 

I  really  would  like  to  see  the  term  " viticultural  area" 
be  the  term  that  is  used  rather  than  appellation  of  origin. 

As  I  say,  I  think  it  is  synonymous,  and  I  think  that 
what  we  initially  need  to  do  is  to  provide  the  consumer 
with  the  means  of  identification. 

I  think  that  viticultural  area  can  simply  tell  where 
the  grapes  are  grown . 

I  don't  think  that  viticultural  area  versus  appellation 
of  origin,  viticultural  area  does  not  guarantee,  I  think, 
is  not  intended  to  give  the  customer  or  the  consumer  the  idea 
that  there  is  a  certain  quality  within  the  body.       I  think 
it  rathe  tells  where  the  grapes  are  grown. 
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I  think  appellation  of  origin  is  again  the  European 
derivation  which  constitutes  the  quality,  and  the  viticultura 
area  gets  down  to  where  the  grapes  come  from. 

I  think  this  is  an  important  thing  from  the  standpoint 
of  consumer  protection,  consumer  information. 

There  have  been  a  lot  of  talk  about  different  types 
of  plans  to  help  you  define  these  areas,  and  I  simply  have 
no  more  to  add  to  what  Mr.  Asher  and  Mr.  Strong  and  Mr. 
Da vies  and  other  gentlemen  have  to  say. 

I  think  though  we  do  need  a  strong  consumer  input  to 

this . 

I  think  the  consumer  is  the  person  who  really  we  are 
trying  to  protect. 

I  think  that  his  having  his  say  that  a  viticultural 
area  does  or  does  not  really  represent  something  meaningful 
is  really  an  important  part  in  whether  we  define  such  an  area 

You  brought  up  the  point  in  one  of  your  questions  about 
what  happens  about  counties  north  of  San  Francisco  having 
a  certain  say  and  the  counties  south  of  San  Francisco,  and  I 
put  to  you  that  possibly  the  answer  comes  in  how  you  set  up 
the  defining  body. 

Simply  the  defining  body  should  be  comprised  I  believe, 
of  growers,  viticulturalis ts  and  consumer  people  from  the 
next  larger  areas . 

So  if  we  are  talking  about  counties,  we  are  going  to  tal 
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about  people  from  the  State. 

If  we  are  going  to  talk  about  an  area  within  the 
county,  then  we  are  talking    about  the  county,  so  by  never 
making  something  smaller  than  its  largest  part,  is  what  I  am 
trying  to  say. 

I  also  point  to  something  tnat  is  very  common  practice 
going  to  the  use  on  the  viticultural  area,  again  referring 
that  styles  and  the  amount  of  grapes  that  can  be  grown  and 
so  forth  in  supporting  the  use  of  the  cultural  area  over 
appellation  of  oriqin,  is  that  consistently  we  see  in  maga- 
zines, and  the  one  1  saw  in  a  recent  issue  of  Vintage  Magazine 
the  other  morning  showed  where  one  of  the  writers  referred 
to  a  Napa  Valley  style,  and  an  Alexander  style  wine. 

Again,  appellation  of  origin  is  something  that  can  be 
developed,  but  right  now  the  viticultural  area  is  tne  better 
thing  to  us . 

In  talking  about  styles  of  wine,  we  are  really  talking 
about  style  of  winemakers  at  this  time,  such  as  a  Zinfandel 
grown  type,  grown  in  Lodi,  or  if  you  talk  about  Napa  Valley 
style,  and  if  you  talk  about  Chardonnays  and  other  varieties, 
they  don't  have  to  necessarily  have  the  same  style  relation- 
ship . 

Addressing  myself  to  the  issue  of  North  Coast,  I  have 
to  go  to  the  comment  that  was  made  last  night. 

This  thing  has  gone  around  for  such  a  long  period  of  tim< 
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I,  myself,  and  for  those  whom  I  speak,  we  are  really  in 
favor  of  seeing  the  term  dropped. 

I  think  the  consumer  is  in  such  a  multi-condition  of 
mind  now  that  he  doesn't  know  where  he  is  coming  or  going 
either . 

I  have  a  couple  of  letters  that  I  would  like  to  read 
in  part  to  you  which  have  to  do  with  viticultural  and 
appellation  of  origin. 

One  is  from  Dr.  Amorene,  (sic)  from  his  private  desk. 
It  does  not  come  across  when  he  was  in  the  University.  It 
was  addressed  to  Steve  MacEausty  (sic) . 

However,  this  was  a  letter  in  response  t.o  a  request 
for  assistance  to  our  Association  which  is  the  Sonoma  Valley 
Vineyards  which  somebody  spoke  earlier  on. 

He  said  he  would  be  glad  to  help  our  Association,  but 
he  didn't  know  how  he  would  be  able  to  do  this.  He  wanted 
to  help  us,  but  he  didn't  know  what  fashion  he  might  do  it 
in,  since  his  testimony  might  later  be  nullified. 

He  said  this  was  particularly  true  of  the  district 
boundaries  that  we  were  proposing. 

He  said  that  he  did  not  know  whether  the  Sonoma  Valley 
area  had  any  different  characteristics  from  the  wines  that 
were  produced  in  other  nearby  areas. 

He  doesn't  even  know  the  climatic  zones  that  were  in 
our  area. 
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Dr.  Amorene  said  that  he  thought  we  were  wise  to  require 
additional  information,  but  that  any  Government  imposed 
regulations  would  have  to  have  some  support,  essentially  from 
all  the  growers  and  wineries  in  the  district. 

He  said  perhaps,  at  this  time  we  might  go  for  a  smaller 

area. 

He  was  pleased  to  note  that  the  district  movement  of 
grapes  makes  this  type  of  regulatory  enforcement  very  difficu 

He  finished  up  saying  that  he  was  sympathetic  to  help 
us,  and  to  work  with  other  groups  on  a  similar  basis,  but 
yet  he  was  not  quite  sure  how  to  continue  on  with  this. 

I  think  the  sum  of  Dr.  Amorene's  letter  is  that  he 
thinks  there  is  a  necessity  to  define  viticultural  area  and 
he  is  not  coming  out  and  saying:       "Appellation  of  origin" 
in  that  he  feels  that  those  are  the  things  that  are  developed 
over  a  period  of  time,  and  will  take  time  to  define. 
The  second  letter  is  from  Dr.  A.  D.  Webb,  the  Chairman  of 
the  Department  of  Viticultural  Analogy  from  U.C.  Davis. 

I  will  give  you  some  of  the  highlights  of  his  letter. 
He  wants  us  to  understand  that  he  was  speaking  in  the  capacit 
as  an  individual  who  just  happened  to  be  the  Chairman  of 
the  Department  and  he  had  not  consulted  his  colleagues  at 
the  University  of  California. 

Generally,  ne  said  that  he  thought  regional  appellations 
was  a  good  idea,  because  they  tend  to  unite  tne  growers  and 
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the  winemakers ,  thus  giving  them  a  sense  of  team  spirit 
and  a  feeling  that  they  were  being  a  part  of  an  important, 
larger  unit. 

It  also  provided  an  opportunity  for  more  progressive 
members  of  the  unit  to  assist  and  inspire  the  less  progress- 
ive and  less  backward  members  of  the  unit. 

It  also  provided  for  some  cooperative  buying  and  helped 
reduce  the  costs  of  production. 

There  again,  there  were  some. things  in  that  association 
for  which  this  letter  was  produced  that  don't  pertain  to  our 
hearing. 

He  also  thought  that  the  maximized  efforts  of  the  people 
involved  in  the  appellation  was  to  the  good  he  thought. 

He  went  on  to  say  that  the  difficulties  in  setting  up 
a  regional  appellation,  as  he  saw  it,  such  a  system  wouldn't 
really  work,  unless  the  great  majority,  and  hopefully,  all 
the  growers  and  winemakers  of  the  region  would  join  enthusias 
ically  and  participate. 

He  went  on  to  point  out  in  Europe  as  you  know  the  appel- 
lation has  been  used  by  members  to  direct  the  plantings  of 
new  vineyards  and  replantings  of  older  vineyards  for  grape 
varieties . 

And  they     set  up  a  minimum  analytical  system  for  wine 
to  be  sold. 

He  said  no  wines  can  be  sold  unless  they  pass  a  screening 
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tasting  committee  composed  of  members  of  the  group. 

Viewing  the  possible  appellations , you  can  see  a  great 
benefit,  and  also  some  difficulties. 

He  said  that  he  felt  he  could  see  nothing  but  difficulty 
arising  from  attempts  to  impose  appellations  on  the  region 
where  it  does  not  have  the  wholehearted  endorsement  and 
participation  of  all  the  winemakers  in  that  region. 

He  went  on  to  outline  some  of  the  things  that  he  felt 
that  you  people  might  find  problems  with  insofar  as  defining 
but  basically,  that  is  covered  by  some  of  the  people  who 
spoke  for  me. 

In  summarizing  the  two  letters,  I  think  that  both  these 
gentlemen  and  I  believe  the  people  in  the  audience  will 
have  to  agree,  come  with  a  very  high  degree  of  expertise  in 
the  area,  and  certainly  their  comments  show  the  need  to  have 
some  definition,  but  yet  neither  took  the  wording  "appellatio 
of  origin"  but  more  or  less  sidestepped  it  in  favor  of 
just  saying  "area"  or  "region"  because  they  are  talking  about 
viticultural  areas  and  regions  rather  than  appellation  of 
origin . 

The  term  "estate  bottling"  I  was  extremely  interested 
in  hearing  Mr.  Adams'  comment.       Also  at  this  time,  I  am 
also  speaking  for    Chateau  St.  Jean  for  Mr.  Earl  who  was  not 
able  to  be  here. 

We  feel  that  the  definition  of  "estate  bottling"  really 
means  "contiguous  to  the  winery." 
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I'm  not  saying  that  we  can't  find  some  other  torn 
to  possibly  use,  but  the  tern  estate  bottling  has  been 
usee  for  so  many  years,  and  again  looking  at  the  European 
derivation  of  it,   a  tern  tends  to  be  misleading  to  the 
consumer,  and  of  all  the  things  our  winery  stands  for,  on? 
of  the  things  is  trying  to  present  the  consumer  with 
something  as  affirmative  and  truthful  as  we  possibly  can. 
I  do  realize  thought  that  our  american  system  of  free  enter- 
prise does  not  allow  for  regulatory  enforcement  of  regula- 
tions that  would  say  you're  only  going  to  grow  so  many  grapes 
on  so  many  acres  and  these  are  only  going  to  be  called 
estcte  bottled  wines,  I  realize  there  costs  involvements, 
people  can't  own  all  the  acres,  we'd  have  to  move  half  of 
Sonoma  and  half  of  llapa  away  in  order  to  grow  the  grapes 
contiguous  to  the  wineries. 

One  thing  I  think  we  need  to  do,   and  I  speak  again  only 
for  our  own  winery,  I  think  the  supply  will  follow  along, 
we  need  to  knot  emphasize  the  fact  that  because  we  have 
estate  bottled  on  the  nine  does  not  necessarily  mean  that  it 
is  of  the  highest  possible  quality,   that  that  wine  is  not 
the  ultimate. 

Certainly  there  are  vineyards  that  will  supply  grapes 
to  small  wineries,   for  example,  where  the  quality    is  goino 
to  be  better  possibly  from  something  they  buy  outside  than 
the  grapes  that  they  grow  on  their  own  property. 
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I  think  that  we  have  to  play  down  the  quality  aspect 
of  the  tern  estate  bottled,   it  simply  means,   as  I  see  it, 
grapes  growing  on  property  contiguous  to  the  property. 
Of  course,   the  consumer  is  looking  for  truth  in  value  and 
at  the  tine  the  vintner  is  saying  ray  production  costs  are 
going  to  be  going  up  and  the  value  aspect  to  the  consumer 
is  goinc  to  be  played  down.     Again,  the  point  of  consumer 
protection,   label  completeness,  v;e  have  all  talked  about  it, 
I  think  we  all  have  to  realize  that  a  label  can  only  be  as 
definitive  as  the  intelligence  of  the  people  looking  at  it. 

Some  of  the  people  responding  on  the  part  of  the 
consumer  have  possibly  not  always  thought  that  we  had  to 
work  with  a  knowledgable  person  and  I  don't  think  that  situa- 
tion will  ever  exist  where  the  term  John  Doe  in  the  super- 
market is  going  to  take  even  a  label  from  Ridge  vineyards 
and  derive  all  the  information  that  is  there. 

There  is  the  old  saying  that  you  can  lead  a  horse  to 

water  but  you  can't  make  him  drink.     You  also  have  to  remembc 
that  once  you  get  the  horse  there,     he  has     got  to  have  the 
water  to  drink     and  if  the  bucket  has     a  lot  of  holes  in  it, 
there's  no  water  for  him  to  drink,  so  it's  rather  academic. 
So  again,   for  our  own  winery,  we  were  trying  as  much 

as  people    I  was  happy  to  see  Mr.  Benson's  Kenwood  and 

D.Z.  as  labels,  descriptive  to  the  public,  I  whole  heartedly 
support  any  effort  by  any  other  wineries  to  do  the  same  thine 
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One  distressing  thing  comes  to  me  from  our  own 
organization,  Mr.  Davis,  and  that  is  the  nonconformity  as 
to  the  authorization  of  labels. 

I  wouldn't  make  any  point  in  case,  but  I  think  that  souk 
investigations  on  your  own  levels  as  to  decisions  made  by 
your  own  staff  in  regard  to  authority  for  one  and  not  anothei 
winery  is  a     serious  shortcoming  on  the  bureau's  part. 
The  thing  of  labelling  was  talked  about,   I  think  that 
possibly  60,000  is  a  few  too  many  to  listen  to,  but  the 
label  situations  that  scone  up  where  I  think  the  winery 
submitting  labels  does  deserve  the  right  to  have  an  informal 
hearing  beyond  just  a  letter  format  back  and  forth  with 
the  Eureau. 

There  are  certain  terms,   there  are  certain  reasons  for 
labelling,  wording  on  labels,  that  are  really  consumer 
oriented,  even  though  some  people  have  thought  otherwise, 
and  I  think  the  wineries  need  an  opportunity  to  present  this 
on  a  more  formal  basis. 

finally,   in  closing,  historically  and  I  say  this  knowinc 
that  you  have  to  justify  what  I'm  saying,    'most  small  winori< 
in  California  have  exhausted  tremendous  amounts  of  effort 
to  produce  outstanding  wines. 

The  necessity  of  defining  viticultural  areas  is 
fundamental  to  the     small  wineries,     existence,  small 
wineries  are  the  only  wineries  who  continuously  produce  smal! 
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distinctive  lots  of  wine  and  must  be  allowed  by  your 
regulations  to  label  these  wines  as  such.     I  trust  that  all 
will  agree  with  r.e  in  the  statement  that  the  majority  of 
the  premium  v;ine  image  has  been  generated  and  sustained 
by  the  srrall  wineries  productions. 

I  do  not  mean  to  have  this  imply  that  large  wineries 
have  not  had  a  tremendous  bearing  on  California  or  american 
v/ines,  but  I  do  believe  that  tremendous  amount  of  the  laurels 
we  live  on,  the  parking  situation  that  we're  in,   a  lot  of 
effort  of  the  small  wineries  are  the  things  that  ghave  cotton 
us  to  this  point,   the  distribution  of  the  industry  on  a 
whole,  by  small  and  large  together  have  produced  the  situatic 
that  we  are  now  in.     I  would  like  to  see  it  protected,  1" 
would  like  to  sec  us  protect  the  consumer  as  well,   I'm  very 
much  in  favor  of  strict  compliance  to  your  regulations  in 
having  the  consumer  involved  in  everything  that  comes  along 
with  that. 

That's  all  I  have,  I  thank  you  very  much  for  hearing 
re,  any  questions? 

MR.   DAVIS:     Any  questions  from  the  panel? 

MR.  PIERCE :     I  have  one  statement  I'd  like  to  make. 
You  indicated  that  we  have  made  some  conflicting  authorizatio 
in  labelling,  and  while  we  handle  thousands  of  them  every 
year,  we  are  human  and  that's  entirely  possible.     '.Te  also 
ask  our  inspectors  in  the  field  to  watch  out  for  the  same 
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tunc;  and  toll  us  about  then,     if  you  have  some  specific 
infornation  on  that,  we  would  like  to  have  it,  we  would  like 
to  make  corrections . 

MR.  FERRERI:     I'd  be  very  happy  to  meet  with  you 
any  tine  you'd  like.     These  are  things,  sadly  enough,  that 
have  cone  back  to  the  Bureau  for  a  second  look  and  still 
were  denied,   and  I  have  created,  if  you  will,   a  dossier  of 
some  of  these  things,  I'd  be  nore  than  happy. 

MR.  BONIFANT:     Mr.  Ferrcri,  I  :  was  interested  in 
your  reference  earlier  in  your  talk  to  Napa  style  and 
Sonoma  style,  are  these  labels  or  advertising? 

MR.  FERRERI:     The  terms  IJapa  style  and  Sonona 
style  were  part  of  an  article  written  in  Vintage  magazine 
and  ray  reference  to  the  use  of  those  terns  was  that  this  is 
a  type  of  information  that  is  continually  disseminated  to 
the  consumer  and  I  feel  that  that  in  conjunction  with 
appellation  of  origin  as  it  is  commonly  used,  tends  to  give 
the  customer  a  feeling  that  we're  working  under  the  same 
laws,  the  sane  regulations  that  they  do  in  europe  and  I  feci 
this  is  a  good  reason  to  break  away  from  that  and  go  to 
viticultural  area. 

Let  us  leave  the  term  appellation  of  origin  open  so 
10  or  20  years  from  now,   and  I  think  it's  going  to  take  that 
much  time,   to  where  we  can  develop  a  type  of  crrape  in  a 
particular  area  that  really  does  have  a  significant  diffcrer.c 
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and  thus  should  be  bottled  as  such  under  a  condition  of 
appellation  of  origin. 

MR.   BONIFAIJT:     Then  that's  being  used  outside  of 
our  jurisdiction  in  an  article  and  certainly  we  would  not 
approve  knowingly ,  hopefully,   any  other  use  of  Napa  style 
e  r  C,  onoma  s  ty  1  e  . 

MR.  FERRERI:     I  only  use  that  as  a     point  to  show 
that  the  term  appellation  of  origin  is  misconstrued  on  many 
occcasions  by  the  people  who  are  in  the  more  direct  communi- 
cation than  are  the  wineries  in  many  cases. 

MR.  DAVIS:     Thank  you  very  much,  Mr.  Ferreri: 

At  this  point  I  will  call  Nr.  John  Merritt,  please. 

Mr.  Merritt  represents  the  Vineburg  Wine  Comapny. 

MR.  MERRITT:     I  would  like  to  thank  you,  gentlemen, 
for  holding  these  hearings  in  San  Francisco    :so  the  smaller 
wineries  can  attend  the  hearings  and  take  part.     I  would  firs 
like  to  address  estate  bottling. 

We  feel  that  BATF  proposal  is  fair  and  reasonable 
including  the  five  mile  compromise.     We  also  feel  that 
estate  bottling  is  a  valuable  label  device.     Estate  bottled 
designations  may  not  guarantee  quality,  but  it  does  imply 
that    this  is  one  of  the  vintner's    best  efforts.     I  think 
that  the  following  quote  describes  the  advantages  of  estate 
bottled  declarations  and  it's  effect  on  wine  quality. 

I  would  like  to  quote  table  wines,   the  technology  of 
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their  production,  the  second  edition,  by  :'r.  M.  A.  Euory  and 

M.  A.   Joselyn,  published  by  the  University  of  California 
press . 

Cn  page  291,  they  state,    "The  finest  table  wines  are 
produced  when  the  vinery  has  a  constant  source  of  high 
quality  and  variety  of  wine  grapes  from  year  to  year.  With 
a  limited  number  of  grapes,   the  wine  maker  become  familiar 
with  its  characteristics  as  to  fermentation,  aging  and 
finishing  and  than   learns  how  to  handle  each  to  its  best 
advantage.     I  think  estate  bottling  in  one  form  or  another 
can  be  an  advantage  to  the  consumer  and  maybe  have  an  effect 
on  quality. 

With  regard  to  the  appellation  or  origin  or  viticultural 
areas,   I  think  that  they  are  valuable  to  consumers  if  they 
are  specific.     One  proposal  has  been  that  county  names  need 
not  be  followed  by  the  word  county,   such  as  Napa  or  Sonoma. 
We  feel  this  would  be  unfair  and  deceptive  to  the  consumers 
if  an  area  is  described  as  Sonoma  or  Napa  County,  it  should 
he  stated  so  as  not  to  be  confused  with  Sonoma  or  Napa 
VAlley.     For  example,   I  believe  that  Sonoma  Valley  comprises 
only  about  five  per  cent  of  Sonoma  County. 

I  have  a  proposal  that  I  would  like  to  submit  as  a 
method  to  determine  these  areas,   it's  similar  in  many  respect 
to  other  proposals  submitted.     Specifically  we  support  the 
Wine  Institute  proposal  with  the  following  exceptions. 
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WE  feel  that  no  committees  may  need  to  be  formed. 
I  think  you  gentlemen  have  the  authority  to  consider  any 
applications     that  may  be  submitted  by  an  individual  or 
groups  of  individuals,  and  that  your  regular  bureau 
personnel,  perhaps  a  regional  director  or  deptuty  could 
conduct  these  hearings. 

If  it  should  be  found,  a  committee  must  be  formed,  we 
don't  feel  that  a  majority  of  the  committee  members  should 
be  appointed  by  a  single  trade  organization.     I  will  submit 
this  proposal  to  you. 

r\Tith  regard  to  the  north  Coast  question,  which  is  not 
a  specific  thing  that  you  have  covered,  but  it  seems  to 
come  up  many  times,  and  the  definitions  thereof.     I  would 
like  to  quote  from  the  Wine  Institute  by-laws,  particularly 
article  five,   section  two,  part  A. 


of  San  Bernardino,  Santa  Barbara,  Ventura, 
Los  Angeles,   Inyo,  Orange,  Riverside,  San 
Diego  and  Imperial." 

I  believe  that  in  some  proposals,  Santa  Barbara  County 
has  been  called  a  north  coast  county.     Going  further: 
"District  Number  Six,  known  as  the 
Northern  Coast  District  and  including  the 
counties  of  T'endocino,  Lake,  Sonoma, 


District  number  One,   the  southern 


California  District  including  the  counties 
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Humboldt,  Del  :iorte,  Kodoc,  Trinity, 

Lassen,   and  Marin. 

District  Number  Seven  known  as  the 

Central  Coast  District,  including  the 

counties  of  Napa,  and  Solano. 

District  Number  Eight,  known  as  the 

Bay  Area  District,  including  Contra  Costa 

Alameda,  Santa  Clara,  San  Mateo,  Santa 

Cruz,  San  Benito,  Monterey  and  San  Francisco." 

I  think  that    there  appears  to  be  many  ways 
that  Morth  Coast  can  be  defined,  it  means  a  lot  of  different 
things  to  a  lot  of  different  people. 

Thank  you. 

MP,.  DAVIS:     Thank  you  very  much.     Any  questions 
of  this  v/itness?  • 

Than!;  you  for  your  testimony  here  today. 

At  this  point  I  would  like  to  call  on  Mr.  John  Trefetzen 
Mr.  Trefetzen  represents  the  Trefetzen  vineyards. 

MR.  TREFETZEN :     My  name  is  John  Trefetzen.     I  did 
not  plan  to  speak  today  so  I  do  not  have  written  testimony, 
and  I  would  like  to  say  like  Leon  Adams  that  I  do  not  have 
an  interest  in  the  proceedings. 

We  are  a  Napa  Valley  grower,  we  are  a  small  Napa  Valley 
winery,  and  as  my  grandfathers  were  not  in  this  business 
I  v;as  a  consumer  long  before  I  was  a  producer.     I  think  it's 
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only  fair,  although  I  would  like  to  speak  as  Trefctzen 
vineyards,  to  indicate  that  I  an  president  of  the  Napa  Valley 
Grape  Growers  Association.     AG  such,   I  endorse  our  position, 
I  have  spent  a  lot  of  tine  on  it,  but  I  would  like  to  tell 
you  why  I  spent  the  time  on  it  and  I  would  like  to  tell  you 

6  why  I  have  no  pride  of  authorship  and  do  not  care  if  the 

7  plan  gets  modified  in  some  way. 
I  would  lika  to  speak  about  communication  in  labelling 

about  how  the  producer  atterpts  to  communicate  with  his  buyer 
These  proceedings  are  basically  on  appellation  systems,  the 
subject  to  be  communicated  is  who  produced  the  grapes,  how 
he  produced  then  or  where,  and  that  is  in  part  the  concept 
of  at  least  geographic  appellation  of  origin. 

I  think  maybe  a  definition  of  terns  is  in  order  because 
I  think  that  is  also  viticultural  area,  the  concept  of 
appellation  of  origin  includes  nany  other  things,  we  will 
be  labelling  a  wine,  and  we  will  probably  place  the  Napa 
Valley  appellation  on  our  wine,  but  how  do  I  tell  the  consume 
that  all  the  rgrapes  are  from  Napa. Valley  and  how  do  I  explai 
the  difference  to  hin  of  95  per  cent  and  75  per  cent  if  in 
fact  it  is  vintage  dated  or  not? 

VThen  we  place  the  crape  product  name,  chardonnay,  on 
our  label,  but  how  do  I  tell  the  consuner  that  all  the  gra; 
arc  chardonnay?       Me  will  probably  not  place  estate  bottle* 
on  our  label  because  what  we    want  to  say  to  the  consul  ct 
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bo  different  from  what  that  terminology  means.     The  point  is 
that  there  is  confusion  today  in  our  communication  with  cur 
buyer.     I  think  one  of  the  beauties  of  wine  is  that  it  is 
an  agricultural  product,  'it's  differentiated  by  locale,  where 
grown,   the  concept  of  geographic  application  is  the  starting 
point,   the  basis  from  which  you  begin  to  build  a  way  of 
communicating  with  the  consumer.     AS  a  starting  point  it  Must 
be  carefully  defined,  if  the  geographic  significance  of 
a  growing  'region  does  not    >follow  political  subdivisions, 
then  we  must  discard  those  boundaries  and  design  new  ones. 

How  do  we  do  that?    I  think  we  do  that  very  carefully, 
very  slowly,  but  I  think  that  we     have  to  do  it  uniformly 
strictly  with  the  activity  and  equal  participation  of  every- 
body concerned.     I  think  it's  clear  that  the  BATF  is  the 
only  one  that  can  insulate  itself  from  the  various  interest 
groups,   I  think  it's  clear  that  only  a  uniform  set  of 
criteria  with  some    >guts  to  them,  can  assure  that  each 
appellation  has  some  measure  of  significance  to  the  consumer. 
I  think  it  is  clear  that  there  is  need  for  local  input  into 
this  decision. 

The  very  concept  of  a  viticultural  area  or  geographic 
appellation  is  a  concept  of  a  micro-industry,  of  a  local 
segment  within  the  larger  industry.     The  very  concept  of 
an  appellation  is  that  there  exists  a  small  locale.  Some 
honestly  recognizable  and  distinctive  elements  present  in  tin 
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growing  of  that  product,  and  I  think  that  only  the  people 
within  that  micro-industry  have  the  historical  perspective 
to  properly  define  their  area,  and  that  is  not  to  say  that 
they  could  do  it  on  their  own,   that  is  to  say  that  the 
government  must  finally  rule  on  it,  that  is  to  say  that 
the  consumer  must  be  a  part  of  that  advisory  committee. 

Just  so  there's  no  confusion,   I  do  not  think  that  we 
should  talk    about  North  Coast  because  I  think  it's  a  sub- 
set of  how  you  define  a  viticultural    :rca  and  we  haven't 
decided  that  yet.     I  think  we  must  go  beyond  the  status 
quo,   I  think  that's  cone  loud  and  clear  from  these  hearings, 
from  every  element  whether  they  be  the  consumer,  vintner  or 
grower.     Having  talked,  to  many  of  the  smaller  vintners  in 
our  valley  and  in  other  valleys,  in  trying  to  propose  some- 
thing to  you,  I  find  an  overwhelming  majority  desire  to  rrove 
on    and  to  better  define  what  we're  about. 

I  don't  envy  your  job,  but  I  think  I  was  the  last  witnes 
MR.  DAVIS:     Thank  you  verymuch,   and  of  course  we 
are  grateful  for  the  offers  of  help  in  that  job  which  obvious 
we're  going  to  need. 

Are  there  questions? 

MR.   HIGGINS:     I  just  had  one  clarification. 
Mr.  Eeckstoffer  I  believe    presented  the  proposal  for  the 
group  you  are  connected  with,   the  question  came  up  yesterday 
as  to  what  constituted  the  next  larger  political  subdivision. 
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I  thought  I  understood  it,  but  in  listening  to  Mr.  Ferreri, 
his  understanding  was  the  next  larger  subdivision  over  Liu- 
county  would  be  the  state.     TThen  I  asked  that  question 
yesterday,  I  think  we  were  told  that,  you  would  consider 
two  or  three  or  five  or  nine  or  eleven  counties,   so  I'm 
really  seeking  a  clarification,   is  there     in  the  state  of 
California  a  political  subdivision  which  is  larger  than 
a  county  and  less  than  a  state? 


(Continued  on  next  page.) 
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MR.  TREFETZEN:    Not  that  I  know.       I  think  I  can 
explain  the  question  if  we  go  one  at  a  time. 

MR.  HIGGINS:       Yes,  Mr.  Trefetzen.     First  of  all 
we  accept  the  fact  that  there  are  county  appellations,  as 
I  think  the  law  reads  now,  then  an  appellation  within  that 
county  would  have    as  its  next  largest  political  subdivision 
that  county. 

And  then  go  above  that.     Say  these  tow  or  three  counties, 
which  is  a  valley  that  goes  into  several  counties,  what 
would  be  the  next  political  subdivision  in  an  appellation 
hearing  of  that  tyf.e? 

MR.  TREFETZEN:       An  example  of  that  would  be  the 
Alexander  Valley  which  stems  into  two  counties .       The  answer 
given  to  that  is  a  smaller  political  subdivision  than  a 
county,  the  districts  of  each  county  that  are  concerned 
with  those. 

MR.  HIGGINS:       How  about  several  counties? 
When  we  are  talking  about  North  Coast  Counties,  what  would 
be  the  next  largest? 

MR.  TREFETZEN:      I  think  then  you  are  talking  about 
North  Coast  Counties  and  I  think  you  have  to  establish  which 
county,  and  you  have  to  design  the  counties  so  as  those  that 
have  an  historical  interest  in  the  question. 

MR.  HIGGINS :       If  we  adopted  your  system  and  we  had 
a  question  of  involving  say,  two  or  more  counties,  and  we 
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looked  to  get  a  majority  of  growers  or  a  majority  of  wineries 
in  the  next  largest  political  subdivision  would  we  get 
them  throughout  California,  or  would  we  get  them  by  accumlat- 
ing  a  nu:nber  of  equals? 

Are  you  really  saying  a  number  of  equal  sides  of  politic 
al  subdivisions,  that  is,  taking  five  counties  or  four 
counties? 

MR.TREFETZEN :     I  am  probably  not  clear  on  the  last 

question. 

MR.  DAVIS:      Maybe  I  can  clarify  it.     In  other 
words,  you  indicated  that  if  a  county,  which  was  a  political 
subdivision,  was  the  area  of  appellation,  then  the  advisory 
group  or  representative  group  would  come  from  the  State. 
They  should  come  from  the  next  larger    political  subdivision? 


that  is  present  all  counties  are  appellations.  So  you  don't 
have  that  question. 

The  only  question  that  you  have  is  whether  there  is 
a  smaller  area  within  a  county. 

MR.  HIGGINS :       How  about  the  two  or  more  counties 
in  appellation,  which  is  larger  than  a  county  but  smaller 
than  a  state? 


vote  on  the  subject.  I  think  there's  an  example  of  that  in 
the  Alexander  Valley. 


MR.  TREFETZEN: 


Ho.     See,  under  the  legislation 


MR.  TREFETZEN: 


Yes ,  I  think  that  two  counties 
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MR.  HIGGIliS:  You  arc  really  not  looking  to  the 
next  largest  political  subdivision  then,  you  are  looking  to 
a  combination  of  equal  political  subdivisions? 

MR.  TREFETZEN :  Yes. 

MR.  DAVIS :     Thank  you  very  much  for  your  testimony. 
At  this  point  we  have  had  all  of  our  listed  witnesses. 
Let  me  ask  if  there  are  any  individuals  in  the  room  who  wish 
to  be  heard  and  who  have  not  yet  had  the  opportunity. 

MR.  GANTNER:     Yes.       I  would  like  to  speak. 

I  have  read  about  this  meeting  in  the  paper  this  morning 
and  I  came  down  from  St.  Helena,  simply  to  just  look  in. 

My  name  is  John  O.  Gantner.     I  am  a  small  wine  grower 
on  a  place  called  "Spring  Mountain"  out  of  St.  Helena. 

I  have  had  this  vineyard  for  35  years,  specialized  in 
a  few  special  grapes  which  are  grown  high  above  the  valley. 

I  may  have  missed  some  of  this  session  before,  but  then 
there  is  a  factor  that  I  thought  should  be  brought  before 
you,  and  that  is  the  question  of  altitude,  so  far  as  quality 
goes,  and  designation  on  a  label. 

For  years  it  has  been  customary  in  California,  and 
in  the  Northern  Counties  to  pay  a  premium  for  what  they  call 
"mountain  grown  grapes". 

This  is  very  often  put  on  the  label.     I  have  great 
trepidation  about  keeping  you  all  here  a  minute  longer  than 
this,  but  I  want  to  put  this  into  the  record,  because  I  think 
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it  is  very  important  as  far  as  the  quality  goes. 

There  is  no  mystique  about  this ,  there  is  no  semantics 
about  it,  this  is  straightf orward  English,  and  whatever  is 
done,  I  think,  should  be  done,  so  that  it  does  allow  the 
possibility  of  differentiating  on  labels  where  this  special 

quality  is  obtainable. 

Now,  these  are  not  Napa  Valley  Grapes  if  they  are  grown 
in  the  Napa  Mountains  nor  are  they  Sonoma  Valley  Grapes 
if  they  are  grown  in  the  Sonoma  Mountains. 

So  you  really  cannot  apply  the  word  "Napa  Valley"  for 
grapes  that  are  grown  in  the  Napa  Hills  or  the  Mountains. 

This  complicates  your  problem  that  much  more,  but  we 
will  never  get  over  the  old  question  of  the  consumer  must  be 
aware,  or  the  story  of  caveat  emptor,  the  buyer  must  be 


However,  I  want  to  emphasize  this.     Another  thing,  if 
you  toured  the  State,  you  would  find  many  new  wineries 
going  in,  they  are  called  "Chateau  this"  and  "Chateau  that". 
Somebody  has  gotten  in  there  and  put  a  little  stucco  there 
and  it  is  called  a  "Chateau,"     now.      And  it  makes  it  an 
easier  thing  to  call  it  an  estate.    And  this  goes  only  to 
show  the  differentiation  from  a  generation  boing  from  one  tc 
the  other. 

We  are  going  into  a  mystique  when  we  talk  abouf'estate 
bottling."      There  is  a  lot  of  mystique  surrounding  the  old 


aware . 
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french  idea  which  was  passing  along  from  one  generation 
to  the  other  the  family  estate,  to  continue  the  quality  of 
the  products,  versus  California,  where  we  have  the  corpora- 
tions which  are  bringing  out    the  personal  quality  conno- 
tation of  "estate  bottled"  in  the  United  states  wrapped  up 
in  where  grapes  are  grown,  not  necessarily  where  they  are 
bottled.     And  this  is  opposite  from  the  old  chateau  idea 
of  the  estate  going  from  one  generation  to  the  other  and 
family  passing  on  to  family  and  the  quality  of  the  product 
of  the  wines  is  preserved. 

So  estate  grown  and  bottled,  that  mean.s  something  to 
the  public. 

I  appreciate  the  opportunity  to  be  able  to  drop  in 
suddenly  and  thank  you  for  a  fine  job  and  I'm  glad  it's  in 
the  hands  of  one  factor,  one  group  in  our  government  that  is 
going  to  be  freeoof  the  small  pressures  that  will  cooccur 
and  the  small  political  boundaries  that  we  have  to  contend 
with  state  by  state. 

MR.  DAVIS:       Thank  you  very  much,  sir,  and  you  did 
bring  a  new  element  into  the  testimony  before  this  hearing 
and  i  think  I  agree  with  you  that  it  probably  would,  compli- 
cate our  prollem,  or  will  complicate  our  problem. 

Are  there  any  other  individuals  who  have  not  or  want 
to  be  heard  at  this  time. 

Let  the  record  show  that  there  are  no  such  persons  presej 
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Are  there  any  other  statements  or  naterials  which  shoulc 
be  entered  into  the  hearing  record? 

Let  the  record  show  that  there  are  no  such  materials. 
I  think  it  only  fair,  before  closing  this  hearing,  to 
comment  and  for  both  my  colleagues  and  myself,  on  tne  high 
quality  and  the  well  thought  out  testimony  that's  been 
presented  before  this  hearing. 

I  think  it  was  marked  by  a  great  deal  of  cb jectiveness 
and  preparation  and  certainly ,, it  will  do  a  great  deal  to 
assist  us  in  promulgating  the  final  regulations  that  will 
relate  to  the  areas  in  the  issue. 

I  would,  in  closing,  like  to  point  out  that  transcripts 
of  this  hearing  will  be  available  from  the  reporting  company, 
and  the  reporter  will  be  happy  to  provide  you  with  informatio 
about  the  orderingoof  transcripts. 

I  would  remind  all  persons  that  the  record  will  be 
open  for  a  period  of  sixty  days  from  the  conclusion  of  the 
hearings  in  Washington  D.C.  and  that's  approximately  June 
20th,  1976,  and  during  that  time,  any  additional,  written 
statements  presentations  will  be  accepted  for  the  record. 

There  being  no  other  business  before  us,  this  hearing 
is  adjourned. 

Thank  you. 

(Whereupon  at  the  hour  of  2:07  o'clock  p.m.,  the 
above-entitled  matter  was  closed.) 
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Thl»  section  of  th«  FEDtRAl.  REGISTER  conleirm  notice*  to  the  public  of  the  proposed  ictuance  of  rules  and  regulations.  The  purpose  of 
then  notice*  la  to  glva  interested  parsons- «n  opportunity  to  participate  in  the  rulemaking  prior  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and  Firearms 
[ 27  CFR  Part  4 ] 

(Notice  No.  280) 

DOMESTIC  AND  IMPORTED  WINES 

"Appellation  of  Origin"  an*  "Viticultural 
Area";  Proposed  Definition 

The  Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  with  the  approval 
of  the  Secretary  of  the  Treasury,  Is 
considering  rulemaking  with  respect  to 
27  CFR  Part  4,  Labeling  and  Advertis- 
ing of  Wine  Regulations,  to  define,  in 
5  4.10,  the  terms  "appellation  of  origin" 
and  "viticultural  area". 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  has  long  recognized  many  di- 
verse and  sometimes  ill-defined  geo- 
graphical areas  as  being  entitled  to  dis- 
tinctive appellations  of  origin  based  upon 
the  statutory  requirement  that  it  ap- 
prove labels  for  wine  sold  in  Interstate 
commerce.  Recently,  the  Bureau  has  con- 
cluded that  it  would  be  preferable 
to  establish  a  systematic  approach  to 
he  problem  and  eliminate  the  recogni- 
tion of  appellations  on  an  individual 
l-nsis. 

Tie  reason  for  this  conclusion  is  that 
^»r^  Bureau  does  not  have  sufficient  facts 
on  wine  growing  areas  within  each  and 
every  state  to  make  an  informed  deci- 
sion; we  feel  that  the  individual  states 
are  in  a  much  better  position  to  evaluate 
their  own  wine  growing  areas. 

It  Is  apparent  that  recognition  of  an 
area  by  approval  of  an  appellation  of 
origin  may  confer  a  distinct  competi- 
tive advantage  on  the- fruit  produced  in 
that  area  at  the  expense  of  neighboring 
areas.  An  uninformed  approval  of  an 
appellation  can  thus  act  to  unjustly  en- 
rich part  of  the  wine  industry  without 
real  benefit  to  the  consumer. 

The  Bureau  has  also  become  aware 
that  considerable  confusion  exists  within 
the  industry  and  among  the  general 
public  with  reference  to  the  meaning  of 
the  term  "viticultural  area",  as  used  In 
27  CFR  4.10(h)  and  4.39(b)(1).  These 
sections  require  that  vintage  wino  be 
labeled  to  show  the  vitlcuKural  area  in 
which  the  grapes  were  grown,  and  that 
the  wine  be  fermented  In  the  same  Stat* 
In  which  the  viticultural  area  is  located. 
There  may  exist  an  implication  In  that 
wording  tnat  a  viticultural  area  Is  some 
area  smaller  than  a  State,  but  the  term  Is 
not  elsewhere  defined. 

Based  on  the  foregoing,  the  Bureau 
now  proposes  to  amend  Its  recmlations  in 
27  CFR  Part  4  to  provide  doll  rutin  ns  at 
the  terms  "appellation  of  art  Kin"  and 
"•'ittcultural  area";  An  appellation  of 
1n  would  be  defined  as   (a)  for 


domestic  wine:  (1)  The  United  States; 
(2)  a  State;  (3)  a  county;  or  (4)  a 
region,  or  place  within  a  State  which  has 
been, formally  recognized  by  the  State  for 
the  purpose  of  growing  fruit  or  other 
agricultural  products;  and  (b)  for 
foreign  wine:  (1)  A  country;  (2)  a  State, 
province;  or  similar  subdivision  of  a 
country;  or  (3)  an  area  or  region  within 
a  country  recognized  by  that  country  for 
the  purpose  of  growing  fruit  or  other 
agricultural  products  used  in  the  produc- 
tion of  wine.  All  previously  approved  ap- 
pellations or  origin,  including  such  well- 
known  place  names  as  "Napa  Valley", 
"Livermore  Valley",  "Finger  Lakes",  and 
"Lake  Erie  Islands"  would  no  longer  be 
allowed  on  wine  labels  unless  formally 
defined  (by  precise  geographical  bound- 
aries) by  the  appropriate  State.  A  period 
of  one  year  from  the  effective  date  of 
these  regulations  would  be  allowed  for 
use-up  of  existing  labels,  and  to  allow  the 
States  time  to  define  areas. 

«  viticultural  area  would  be  synony- 
mous with  an  appellation  of  origin,  ex- 
cept Mat  the  United  States  and  foreign 
countries  would  not  be  viticultural  areas. 

Intetested  persons  who  wish  to  par- 
ticipate in  the  making  of  the  proposed 
rule  arp  invited  to  submit  written  com- 
ments or  suggestions,  in  duplicate,  to 
the  Director.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Washington,  D.C.  20226, 
on  or  before  August  18,  1975._ 

Written  comments  or  "suggestions 
which  are  not  exempt  from  disclosure  by 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  may  be  inspected  by  any  per- 
son upon  compliance  with  27  CFR  71.22. 
The  provisions  of  27  CFR  71.31(b)  shall 
apply  with  respect  to  designation  of  por- 
tions of  comments  or  suggestions  as  ex- 
empt from  disclosure.  Any  Interested  per- 
son submitting  comments  or  suggestions 
who  desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  these  pso- 
posed'  regulations  should  submit  his/her 
request,  in  writing,  to  the  Director  on  or 
before  August  18,  1075. 

The  proposed-  regulations  are  to  be  is- 
sued under  the  authority  contained  in 
section  27  U.S.C.  205  (49  Stat.  981,  as 
amended) . 

The  Bureau  now  proposes  to  amend  its 
regulations  in  27  CFR  4.10  by  adding 
definitions  of  the  terms  "appellation  of 
origin"  and  "viticultural  area"  as  para- 
graphs (p)  and  (q),  and  by  redesignat- 
ing paragraph  (p)  as  paragraph  (r).  As 
amended,  4.10  (p),  (q),  and  (r)  reads  as 
follows : 

§  1-10     Meaning  of  terms. 

•  •  •  •  * 

(p)  Appellation  of  origin.  Means  (1) 
for  domestic  wine:  (i)  The  United 
States:  <ii>  a  State:  (111)  a  county;  (lv) 


a  region  or  place  within  a  State  pre- 
cisely defined  by  geographical  bounda- 
ries and  formally  established  (by  statute 
or  duly  promulgated  regulation)  by  the 
State  for  the  purpose  of  growing  fruit  or 
other  agricultural  products  used  in  the 
production  of  wine;  or  (2)  for  foreirm 
wine:  (i)  A  country;  (ii)  a  State,  prov- 
ince or  similar  subdivision  of  a  country ; 
or  (3)  an  area  or  region  within  a  country 
recognized  by  that  country  for  the  pur- 
pose of  growing  fruit  or  other  agricul- 
tural products  used  in  the  production  of 
wine. 

(q)  Viticultural  area.  Means  (1)  for 
domestic  wine:  (i)  A  State;  (ii)  a  coun- 
ty; or  (hi)  a  region  or  place  within  a 
state  precisely  defined  by  geographical 
boundaries  and  formally  establijhed  (by 
statute  or  duly  promulgated  regulation) 
by  the  State  for  the  purpose  of  growinqr 
fruit  or  other  agricultural  products  used 
in  the  production  of  wine;  or  (2)  for  for- 
eign wine:  (i)  A  State,  province  or  simi- 
lar subdivision  of  a  country;  or  (il)  an 
area  or  region  within  a  country  recog- 
nized by  that  country  for  the  purpose  of 
growing  fruit  or  other  agricultural  prod- 
ucts used  in  the  production  of  wine. 

(r)  Use  of  other  terms.  Any  other 
term  defined  in  the  Federal  Alcohol  Ad- 
ministration Act  and  used  in  this  part 
shall  have  the  same  meaning  assigned 
to  it  by  such  act. 

Dated:  June  26, 1975. 

Rex  D.  Davis, 
Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms, 

Dated:  July  9, 1975. 

Approved : 

David  R.  Macdonai.d, 
Assistant  Secretory 
'  of  the  Treasury. 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and  Firearms 
[27CFR  Part  4] 

[Notice  No.  290;  Re:  No.  280] 

DOMESTIC  AND  IMPORTED  WINES 

"Appellation  of  Origin",  "Viticultural  Area", 
and  "Estate  Bottled";  Hearing 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  Section  5  of  the  Federal 
Alcohol  Administration  Act  (49  Stat.  981 
as  amended;  27  U.S.C.  205) ,  that  the  Bu- 
reau of  Alcohol,  Tobacco  and  Firearms 
will  hold  public  hearings  on  its  Notice 
No.  280  (40  FR  30117),  relating  to  pre- 
viously proposed  regulatory  definitions 
for  "Appellation  of  Origin"  and  "Viti- 
cultural Area"  in  27  CFR  4.10  and  on  a 
new  proposed  regulation  which  would  de- 
fine the  term  "Estate  bottled",  published 
lutein.  The  hearings  will  be  held  at 
10:10  a.m.,  p.d.t.  in  Room  503  of  the 
U.S.  Customs  House,  555  Battery  Street, 
Ban  Francisco,  California,  on  April  13, 
and,  if  necessary,  April  14.  1976,  and  at 
10:00  a.m  rvd.t.  in  Room  5041  of  the 
en  Franklin  Post  Office  Building,  1200 
mnsylvania  Avenue,  Washington,  DC, 
C:i  April  20, 1976. 

Although  no  hearings  were  originally 
thought  necessary  in  connection  with  the 
"Appellation  of  origin"  and  "Viticultural 
area"  defintions,  a  large  volume  of  com- 
ments by  consumers  and  industry  have 
demonstrated  that  the  proposal  is  con- 
troversial, and  deserves  public  airing. 
Any  proposed  regulation  defining  "Es- 
tate bottled"  is  bound  to  be  controversial, 
and  should  be  discussed  at  the  same  time. 

The  Bureau,  in  holding  separate  hear- 
ings in  San  Francisco  and  Washington, 
Is  trying  to  accommodate  the  many  West 
Coast  wineries  and  the  many  knowledge- 
able West  Coast  wine  consumers  on  the 
one  hand,  and  the  eastern  industry  and 
Washington  based  consumer  groups  on 
the  other. 

Notice  No.  280,  relating  to  proposer! 
definitions  of  "Appellation  of  origin"  and 
"Viticultural  area"  in  27  CFR  4.10  was 
published  in  the  Federal  Register  on 
July  17.  1975.  The  Bureau  will  provide 
reprints  of  the  document  free  upon 
request. 

In  brief  the  proposed  regulations  de- 
fined an  "Appellation  of  origin"  for  do- 
mestic wine  as  (1)  the  United  States; 
(2)  a  State;  (3)  a  county;  or  (4)  a  region 
or  place  within  a  State  which  has  been 
formally  recognized  by  the  State  for  the 
purpose  of  growing  fruit  or  other  agri- 
cultural products.  For  imported  wine, 
an  "Appellation  of  origin"  was  defined  as 
x  a  country;  (2)  a  State,  province  or 
iilar  subdivision  of  a  country;  or  (3) 
an  area  or  region  within  a  country  rec- 
ognized for  the  purpose  of  growing  fruit 


or  other  agricultural  products  used  in  the 
production  of  wine.  A  "Viticultural  area" 
was  defined  in  the  proposal  as  synony- 
mous with  an  "Appellation  of  origin"  ex- 
cept that  the  United  States  and  foreign 
countries  w  ould  be  excluded. 

As  used  in  Europe,  terms  as  "original- 
abfullung"  and  "Mlse  du  Domaine", 
which  arc  roughly  equivalent  to  "Estate 
bottled"  mean  that  the  wine  was  bottled 
on  the  premises  of  the  winery  that  grew 
the  grapes  and  made  the  wine.  Domes- 
tically, ATF  has  approved  the  use  of  tho 
term  "Estate  bottled"  (on  a  casc-by-caso 
basis)  where  the  "estate"  was  no  more 
than  five  miles  from,  and  ov.Tied  or  con- 
trolled by,  the  bottling  winery. 

The  proposed  new  regulation  defining 
"Estate  bottled"  is  a  result  of  the  Bu- 
reau's concern  that  the  term  will  in- 
evitably become  meaningless  if  not  for- 
mally defined.  We  see  a  phrase  which 
can  convey  valuable  information  to  the 
consumer  as  to  quality  becoming  mere 
puffery  if  used  without  restriction. 

In  general,  the  proposed  new  regula- 
tion defining  "Estate  bottled"  provides 
that  grape  wine  may  be  so  labeled  only 
if  produced  by  the  bottling  winery  en- 
tirely from  grapes  grown  within  5  miles 
of,  and  on  property  owned  by,  the  bot- 
tling winery.  In  the  case  of  a  coopera- 
tive winery,  the  term  "owned  by  the  bot- 
tling winery"  would  include  property 
owned  by  members  of  the  cooperative. 

A  period  of  one  year  from  the  effective 
date  of  these  regulations  would  be  al- 
lowed for  use-up  of  existing  approved 
labels  which  no  longer  qualify  for  the 
designation  "Estate  bottled." 

This  Notice  and  Notice  No.  280  (40  Fed. 
Reg.  30117)  relating  to  "Appellation  of 
origin"  and  "Viticultural  area"  provide  a 
general  description  of  the  subjects  and 
issues  involved.  The  language  of  the  pro- 
posed regulations  is  merely  tentative, 
and  all  oral  and  WTitten  comments  sub- 
mitted on  the  subject  matter  and  Issues 
Involved  will  be  considered  by  the  Bu- 
reau in  adopting  the  final  regulations. 

Based  on  the  foregoing,  the  Bureau 
now  proposes  to  add  a  new  section,  27 
CFR  4.28,  immediately  following  4.25  to 
read  as  follows: 

§  4.26    Estate  bottled. 

Wine  made  In  accordance  with  the 
standards  prescribed  In  classes  1,  2,  and 
3  of  §  4.21  may  be  labeled  "Estate  bot- 
tled" if  it  is  produced  by  the  botUing 
winery  entirely  from  grapes  grown  with- 
in five  miles  of.  and  on  property  owned 
by,  the  bottling  winery.  In  the  case  of  a 
cooperative  winery,  the  term  "owned  by 
the  bottling  winery"  shall  include  prop- 
erty owned  by  members  of  the  coopera- 
tive. 

Requests  to  present  oral  testimony.  All 
persons  who  desire  to  present  oral  testi- 
mony should  so  advise  the  Director,  Bu- 


reau of  Alcohol,  Tobacco  and  Firearms 
Washington,  D.C.  2022G,  not  later  than 
March  30,  1976.  Requests  shall  be  sub- 
mitted In  an  original  and  three  copies 
and  must  include  (1)  the  name  and 
address  of  the  party  submitting  the  re- 
quest, (2)  the  name  and  address  of  the 
person  or  persons  who  will  present  oral 
testimony,  and  (3)  the  approximate 
length  of  time  desired  for  the  presenta- 
tion of  testimony. 

Evening  hearings.  If  there  are  a  sig- 
nificant number  of  consumers  or  other 
interested  parties  who  would  like  to  pre 
sent  oral  testimony  on  these  issues,  but 
would  be  unable  to  do  so  during  the 
scheduled  morning  and  afternoon  ses- 
sions, the  Director  will  consider  the 
scheduling  of  an  additional  evening  ses- 
sion at  one  or  both  locations  (probably 
on  the  same  dates) .  Such  persons  should 
indicate  in  their  requests  (in  addition  to 
the  information  outlined  at  (1>,  (2),  and 
(3)  above)  the  evening  hearing  hours 
during  which  they  would  be  able  to  pre- 
sent oral  testimony  and  their  telephone 
numbers.  If  the  Director  decides  Ujjjt 
one  or  more  evening  sessions  are  vf\ 
ranted,  notification  of  the  dates,  tL.^s 
and  place  will  be  published  in  a  subse- 
quent Issue  of  the  Federal  Register  and 
an  attempt  will  be  made  to  notify  by 
telephone  persons  wishing  to  testify  at 
such  evening  sessions.  Requests  for  eve- 
ning testimony  must  be  received  by 
March  23,  1976. 

Submission  of  written  material.  Any 
interested  party  may  submit  to  the  Di- 
rector, Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  D.C.  202::G.  in  an 
original  and  two  copies,  relevant  written 
data,  views,  or  arguments  for  incorpora- 
tion Into  the  record  of  hearing.  Written 
material  must  be  submitted  not  later 
than  April  6,  1976.  Written  comments  or 
suggestions  which  are  not  exempt  from 
disclosure  by  the  Bureau  of  Alcohol,  To- 
bacco and  Firearms,  may  be  inspected 
by  any  person  upon  compliance  with  27 
CFR  71.22(d)(7).  The  provisions  of  27 
CFR  71.31(b)  shall  apply  with  respect  to 
designation  of  portions  of  comments  or 
suggestions  exempt  from  disclosure.  The 
name  of  any  person  submitting  comments 
(whether  or  not  exempt  from  dirclosure 
In  whole  or  in  part)  is  not  exempt  from 
disclosure. 

At  the  conclusion  of  the  hearing,  a 
reasonable  time  will  be  afforded  Inter- 
ested parties  for  the  examination  of  the 
record  and  submission  of  written  argu- 
ments and  briefs. 

Signed:  February  17, 1976. 


Rex  D.  Davjs. 
Dirccto 


FEDERAL  REGISTER;  Wednesday, 
[Reprint ] 


February  25,  1976 


Approved:  February  20,  1976. 

David  R.  Macdonald, 
Assistant  Secretary 
of  the  Treasury. 
[FR  Doc.70-5450  Piled  2-24-76:8:45  ami 


c 


STATEMENT  OF  CONGRESSMAN  DON  H.  CLAUSEN  BEFORE  A  MEETING  OF  THE  BUREAU  OF 
ALCOHOL,  TOBACCO  AND  FIREARMS  ON  PROPOSED  RULE  CHANGES  TO  THE  RULES  GOVERNING 
T^E  LABELING  AND  ADVERTISING  OF  WINE    APRIL  13th  and  14th,  1976. 

Mr.  Davis,  Mr.  Pierce  and  other  members  of  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms.     First,  I  would  like  to  commend  you  and  the  BATF  on  the  high 
degree  of  responsiveness  and  public  concern  that  you  have  shown  in  dealing 
with  these  proposed  rule  changes.     The  fact  that  these  hearings  are  being  held 
in  California  bears  this  out.     During  a  period  when  many  of  our  federal  agencies 
are  under  attack  for  unresponsiveness  and  inertia,  it  is  indeed  gratifying  to 
know  that  the  BATF  encourages  the  input  of  the  public. 

I  also  wish  to  express  my  thanks  and  appreciation  to  the  Bureau  for  soliciting 
my  views  on  this  important  subject.     During  the  course  of  the  hearings  you  will 
receive  input  and  testimony  from  real  experts  in  the  wine  industry  and  I  know  that 
you  will  give  special  consideration  to  their  dedicated  and  demonstrated  record 
of  excellence,  concern  for  their  porducts  and  the  best  interests  of  the  consumer. 
Saving  worked  with  the  vintners  for  over  14  years,  I  can  strongly  vouch  for 
their  integrity. 

Regarding  the  proposed  rule  changes,  I  offer  the  following  thoughts. 
First,  I  think  that  the  preeminence  of  California  wines,  and,  in  particular, 
the  wines  from  the  viticultural  regions  in  my  Congressional  District,  is  recog- 
nized by  all.    Many  years  of  hard  work,  investment  and  expertise  have  gone  into 
making  these  wines  the  superb  products  that  they  are.    At  the  same  time,  these 
wines  are  distinguished  by  their  Appellations  of  origin,  which  convey  to  the 
consumer  the  hall-mark  of  quality  and  excellence.     I  am  most  concerned  that  any 
rule  changes  do  not  adversely  effect  the  record  of  excellence  which  the  vintners 
in  my  District  have  worked  so  hard  to  establish. 

Second,  over  the  years,  the  BATF  has  demonstrated  its  conpetence  and 
expertise  in  monitoring  the  labeling  and  advertising  of  wine.     It  is  my  opinion 


•  tvppeiiation. 

it  BATF  should  retain  this  essential  function  for  which  it  has  the  background 
and  experience.     But,  in  your  rule  making  functions,  you  must  continue  to  solicit 
the  broadest  possible  input  from  those  who  have  the  direct  experience  and 
involvement  in  this  field. 

Again,  I  appreciate  your  time  and  efforts  on  this  issue.     I  hope  that  you 
will  continue  to  excercise  great  care  in  reviewing  the  information  you  will 
obtain  and  that  all  interested  parties  will  be  fully  consulted  at  every  stage 
of  the  decision  making  process. 
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TO:  BUREAU  OF  ALCOHOL,  TOBACCO  %  FIREARMS 

SUBJECT:     CNCGG  PRESENTATION  TO  HEARINGS  HELD  IN 
SAN  FRANCISCO  -  APRIL  13,  1976 

My  name  is  Ernie  Butow,  and  I  am  the  Secretary  of 
California  North  Coast  Grape  Growers,  an  association  of 
growers  of  Napa,  Sonoma  and  Mendocino  counties.  This 
association  was  organized  in  1964  and  now  represents  more 
than  50%  of  some  1400  growers  in  these  three  counties. 

Our  growers  had  for  years  recognized  their  3  counties 
as  unique  in  the  growing  of  fine  wine  grapes.  Consequently, 
this  association  adopted  among  its  primary  objectives:  to 
protect  and  preserve  the  integrity  of  this  region;  to  promote 
the  highest  quality  of  which  this  area  is  capable  of  producing; 
and,  by  so  pursuing  these  objectives,  strive  in  every  way  to 
perpetuate  the  fine  wine  industry  of  these  three  North  Coast 
counties. 

In  February  1974,  we  requested  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  to  designate  our  North  Coast  counties 
of  Napa,  Sonoma  and  Mendocino  as  a  region  of  appellation. 
In  subsequent  correspondence  it  was  pointed  out  that  this 
Association  promoted  the  uniqueness  of  this  region  in  the 
production  of  fine  wines.     However,  other  areas  as  they 
started  planting  grapes,  also  started  claiming  to  be  part  of 
North  Coast .     It  was  clearly  an  attempt  to  capitalize  on  the 
^orth,  CGoaat  drapes  produce  California's  finest  JHfiines 

CONSUMERS  KNOW  AND  WILL  ACCEPT  NO  SUBSTITUTE 


long  history  of  North  Coast's  reputation  and,  if  allowed  to 
continue,  would  result  in  consumers  being  deceived  and  the 
reputation  of  the  original  North  Coast  area  of  Napa,  Sonoma 
and  Mendocino  being  prostituted  beyond  repair.     Both  growers 
and  vintners  being  deeply  concerned  by  the  course  of  these 
developments  were  determined  to  protect  the  reputation  of 
this  3-county  area  against  any  further  encroachments  and 
proceeded  to  seek  official  recognition  of  the  area. 

After  due  consideration  and  deliberation  by  the 
Bureau  of  our  request,  in  October  1974  we  were  advised  that 
"the  Bureau  takes  the  position  that  the   'North  Coast  counties' 
or  'North  Coast',  when  used  as  an  appellation  of  origin  on 
wine  labels,  is  restricted  to  mean  the  three  California 
counties  of  Napa,  Sonoma  and  Mendocino." 

Now,  the  first  item  which  is  of  primary  concern  at 
this  time,  not  only  to  the  North  Coast  grape  growers,  but  many 
wineries  in  our  3  counties  as  well,  is  the  possibility  that  as 
a  result  of  petitions  made  at  this  or  other  hearings,  the 
Bureau  may  consider  to  enlarge  the  region  originally  specified 
as  the  "North  Coast"  to  include  other  counties  in  California. 
If  this  were  to  happen,  we  would  like  to  point  out  that  in  view 
of  certain  evidence  it  would  become  obvious  that  such  a  ruling 
would  unjustly  enrich  those  counties  without  real  benefit  to 
the  consumer,  and  this,  of  course,  would  be  contrary  to  the 
Bureau's  intent  as  reflected  in  their  proposed  rules  published 
in  the  Federal  Register  of  July  1974. 

For  example,  Lake  county  who  for  many  years  prior  to 
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1971  had  grape  plantings  which  varied  between  15  and  65  acres, 
suddenly  got  into  the  wine-grape  business  and  today  have  over 
1500  acres  under  cultivation.    Monterey  county  in  the  mid  '60's 
had  about  1000  acres  of  vineyard  and  today  has  over  13,000  acres. 

All  the  above  activity  has  taken  place  within  the 
time-span  that  the  California  North  Coast  Grape  Growers  were 
conscientiously  pursuing  to  acquaint  the  consumer  that  the 
North  Coast  counties  of  Napa,  Sonoma  and  Mendocino  were  premium 
wine  producing  counties  of  California. 

We  woud  urge,  and  strongly  recommend,  that  other 
counties   (or  areas  within  those  counties)  develop  and  take 
whatever  steps  are  necessary  to  protect  the  finest  wines  of 
which  their  region  is  capable. 

The  second  item  of  concern  to  California  North  Coast 
Grape  Growers  is  that  the  Bureau  NOT  relinquish  their  responsi- 
bility to  approve  labels  on  wines  by  delegating  some  of  this 
authority  to  state  or  local  governments  to  determine  viticulture 
areas  or  regions  of  appellation.     The  members  of  this  Association 
have  long  admired  and  greatly  respected  the  just  and  impartial 
appraoch  the  Bureau  has  shown;  for  example,  in  their  recent 
ruling  on  standards  for  vintage  wines. 

In  July  of  1975,  the  Bureau  invited  our  comments  on 

"  p  ra  p  8  s  e  4 

their^ regulatory  definitions  for  "appellation  of  origin"  and 
"viticultural  area"  and  which  was  published  in  the  Federal 
Register  of  that  month.     For  the  record  of  this  hearing,  I 
wish  to  report  the  substance  of  our  recommendations  submitted 
for  the  Bureau's  consideration: 
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It  is  our  conviction  that  clearly  defined  areas  of 
appellation  are  fundamentally  of  great  benefit  to  the  consumer, 
providing,  of  course,  that  the  integrity  of  those  areas  can  be 
maintained.     An  area  of  appellation  with  unique  viticultural 
characteristics  which  is  capable  of  producing  wines  that  are 
incomparable  to  those  of  other  areas  must,  in  the  final  analysis 
prove  itself  to  the  consumer.     So  it  becomes  the  consumer  who 
places  a  value  on  an  area  of  appellation.     And  when  this  happens 
it  should  be  the  responsibility  of  BATF  to  insure  the  protection 
and  integrity  of  such  area  so  that  the  consumer  is  not  subjected 
to  deception  and  exploitation. 

To  insure  that  every  possible  effort  is  directed 
toward  maintaining  the  best  interests  of  the  consumer,  politics 
should  be  kept  out  of  the  decision-making  processes  in  deter- 
mining appellation  of  origin  and  viticultural  areas.     It  is  our 
recommendation  that  your  department  be  the  final  authority  for 
determining  areas  of  appellation  when  that  area  meets  the 
following  four  simple  criteria: 

(a)  when  the  area  under  consideration  has 

been  clearly  defined  by  precise  statutory 
boundaries  such  as  state,  county,  or  a  group 
of  counties,  whose  boundaries  have  been 
established  by  statute;   (It  should  be  noted 
that  the  Bureau  of  Weights  and  Measures  in 
the  State  of  California  has  agreed  to 
mandate  that  weight  tags  on  grape  deliveries 
to  wineries  show  County  of  Origin  -  and  also 
the  variety  -  of  grapes  being  delivered.) 


(b)  when  the  area  has  been  recommended  for 
approval  by  vintners  and  growers  within 
the  area  being  considered; 

(c)  when  the  area  has  been  recommended  by  the 
Viticultural  Department  of  the  State 
University  in  which  the  area  is  located; 

(d)  when  the  area  has  been  recommended  by  the 
Agricultural  Commissioner  having  jurisdic- 
tion over  the  region  under  consideration. 

With  respect  to  those  areas  not  ysst  having  clearly 
defined  statutory  boundaries,  and  where  growers  and  vintners 
are  producing  unique  wines  such  as  the  Livermore  Valley,  the 
Finger-Lakes  region,  etc.,  we  recommend  such  regions  be  estab- 
lished by  the  following  procedure  -  and  prior  to  your  Depart- 
ment's approval: 

(a)  A  precise  geographical  boundary  is  submitted 
by  the  proponents  that  can  be  easily  identi- 
fied by  the  BATF  field  representative  in 
the  area  for  consideration; 

(b)  when  the  area  has  been  recommended  for 
approval  by  vintners  and  growers  within  the 
area  being  considered; 

(c)  when  the  area  has  been  recommended  by  the 
Viticultural  Department  of  the  State  Univer- 
sity in  which  the  area  is  located; 
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(d)  when  the  area  has  been  recommended  by 
the  Agricultural  Commissioner  having 
jurisdiction  over  the  region  under 
consideration. 
Finally,  we  agree  with  the  Department's  position 
to  make  the  appellation  of  origin  synonymous  with  the  viticul- 
tural  area  (with  the  exception  that  the  United  States,  as  a 
country,  and  foreign  countries  would  not  be  viticultural 
areas). 


Ernest  E.  Butow,  Secretary-Treasurer 
California  North  Coast  Grape  Growers 
P.  0.  Box  205,  Ukiah,  CA.  95482 
(707)  462-1361 
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NAPA  VALLEY  VINTNERS 

A  Regional  Association  of  Wine  Growers 

NAPA   COUNTY,  CALIFORNIA 

Box  14.1,  St.  Helena,  California  943 J4 


STATEMENT  OF  {JACK  L.  DA VIES  j  PRESIDENT 
ON  APPELLATION  OP  ORIGIN  LABELING 

Basic  Policy 

The  Napa  Valley  Vintners  believe  that  wine  labeling  should  be: 

1)  Rational,  logical  and  defensible  in  some  enological,  viti- 
cultural  or  product  sense . 

2)  Honest  and  not  misleading.    Labels  should  mean  what  the 
customer  perceives  them  to  mean. 

3)  Understandable.    Confusion  should  be  avoided. 

4)  Uniform  in  its  application  from  one  wine  growing  region  of 
the  United  States  to  another. 

Administration 

1)  We  believe  that  the  BATF  must  retain  ultimate  control  in 

wine  labeling.  They  are  the  most  qualified  by  experience  and  authority 
to  achieve  the  policy  goals  set  forward  above. 

2)  Because  of  their  important  investment  and  because  of  the 
special  significance  of  grape  growing,  to  appellations  of  origin,  we 
believe  growers  should  have  a  significant  voice  in  appellation  consi- 
derations. 

3)  Because  of  the  obvious  economic  importance  to  those  sepcifi- 
cally  involved  and  because  local  knowledge  and  understanding  is  most 
important  in  arriving  at  reasonable  decisions,  wineries  and  growers, 
in  a  particular  appellation  area,  must  have  the  preponderance  of 
influence  on  decisions  affecting  their  appellation. 


4)  The  BATF  is  charged  with  the  responsibility  of  protecting  the 
public  interest  in  all  labeling  matters.    Administration  of  appellation 
procedures  must  assure  attention  to  this  public  interest. 
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Regulations 

l)  BATP  proposes,  in  27  CFR  71.22-  4.10  (p)  and  (q)  to  vest 
responsibility  for  all  appellations  other  than  county  size,  with 
undefined  State  governmental  agencies . 

The  Napa  Valley  Vintners  vigorously  opposses  such  a  change . 
Language  expressing  this  position  was  outlined  in  our  letter 
dated  February  18,  1976  (Exhibit  a) .    An  acceptable  provision 
for  27  CFR  71.22  is  as  follows: 

AMENDMENT  TO  27  CFR  71.22 

4.10    Meaning  of  Terms 

*  *  *  * 

(p)  Appellation  of  origin.    Means  (a)  for  domestic  wine: 
(l)  the  United  States;  (2)  a  State;     (3)  a  county;  (4)  a  region 
or  place  within  a  State  precisely  defined  by  geographical 
boundaries  and  formally  established  by  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  the  purpose  of  growing  fruit  or  other 
agricultural  products  used  in  the  production  of  wine;  or  (b) 
for  foreign  wine:     (l)  a  country;  (2)  a  State,  province  or 
similar  subdivision  of  a  country;  or  (3)  an  area  or  region 
within  a  country  recognized  by  that  country  for  the  purpose  of 
growing  fruit  or  other  agricultural  products  used  in  the  pro- 
duction of  wine. 

(q)    Viticultural  area.  Means  (a)  for  domestic  wine:  (l)  a 
State;  (2)  a  county;  or  (3)  a  region  or  place  within  a  state 
precisely  defined  by  geographical  boundaries  and  formally 
established  by  the  Bureau  of  Alcohol,  Tobacco  and  Firearms 
for  the  purpose  of  growing  fruit  or  other  agricultural  products 
used  in  the  production  of  wine;  or  (b)  for  foreign  wine:  (l) 
a  State,  province  or  similar  subdivision  of  a  country;  or  (2) 
an  area  or  region  within  a  country  recognized  by  that  country 
for  the  purpose  of  growing  fruit  or  other  agricultural  products 
used  in  the  production  of  wine . 

In  the  proposal  of  BATF,  the  underlined  words  above  would  read, 

instead,  as  follows           within  a  State"  which  has  been  formally 

recognized  by  the  State" 
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2)  We  propose  that  an  addition  be  made  to  27  CPR  71.22  -  4.25, 
Appellation  of  Origin,  in  the  form  of  a  new  paragraph  (c)  which  will 
define  criteria  for  establishment  of  appellations  which  do  not  follow 
county  lines. 

PROPOSED  ADDITION  TO  27  CPR  71.22 
4.25  Appellation  of  Origin 

*  *  i 

I^t  Ne*<cT" 

(c)  A  place  or  region  within  a  State  (4.10  (p)  (4)  shall  be 
entitled  to  an  appellation  of  origin  and  shall  be  designated  a 
viticultural  area  (4.  10  (q)  (3)  if  (l)  its  name  is  historically- 
known  and  in  local,  faithful  and  constant  usage;  (2)  its  boundaries 
are  naturally  delineated  by  physical  geographic  features  which 
contain  substantially  related  growing  conditions,  (3)  i"t  is  a  place 
or  region  with  significant  existing  viticultural  importance,  (4) 
a  majority  of  the  vineyard  owners  within  the  area  of  the  then 
existing  appellation  or  appellations  of  origin  within  which  the 
proposed  appellation  of  origin  is  located,  Bupport  the  granting 
of  the  appellation  and  (5)  a  majority  of  the  bonded  winery 
owners  located  within  the  area  of  the  then  existing  appellation  or 
appellations  of  origin  within  which  the  proposed  appellation  of 
origin  is  located,  support  the  granting  of  the  appellation. 

This  addition  to  4.25f  provides  the  criteria  necessary  for 
establishment  of  an  appellation  of  origin,  under  the  procedures 
being  recommended- by  Napa  Valley  Vintners. 

Procedure 

l)  We  propose  that  an  Advisory  Committee  procedure  be  set  up 
in  each  Regional  Office  of  the  BATP  (where  wine  production  exists). 

The  role  of  the  Advisory  Committee  to  the  Regional  Director 
would  be  to  receive  applications  for  appellations  (or  changes  in 
appellations),  hold  public  fact  finding  hearings  on  such  applications 
and  pass  to  the  Regional  Director  their  findings  as  to  whether  such 
applications  meet  the  criteria  established  for  appellations  of  origin. 
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It  would  be  the  responsibility  of  BATF  solely,  to  act  upon  the 
findings  of  the  Advisory  Committee. 

The  Advisory  Committee  in  each  BATF  Region  should  be  comprised 
of  two  permanent  public  members  and  seven  special  members .    The  two 
permanent  public  members  would  include;  a  Regional  BATF  Hearing 
Officer  named  by  BATF  to  serve  as  Chairman  of  the  Committee  and 
one  mctividaul,  qualified  in  some  aspect  of  viticulture  or  enology, 
but  not  connected  with  any  operating  winery  or  vineyard  enterprise, 
who  would  be  appointed  by  BATF,  from  nominations  by  appropriate 
organizations  or  individuals. 


The  seven  special  members  would  be  appointed  by  the  BATF,  to 
join  the  committee,  from  any  appellation  area  for  which  an 
application  is  being  considered.    The  seven  special  members  will  include 
the  County  Farm  Advisor  -  Grape  Specialist  or  equivalent,  as  an 
additional  public  member,  and  four  winery  representatives  and  two 
grower  representatives,  selected  by  BATF  from  nominations  by 
industry  organizations  or  individuals. 

In  its  total  membership,  the  Advisory  Committee  would  thus, 
give  greatest  representation  to  the  wineries  and  growers  directly 
involved,  while  at  the  same  time  provide  for  public  representation 
and  continuity  and  even  handedness  of  administration  from  one  area 
to  another. 

2)  Only  bonded  wineries  eligible  to  receive  Federal  label 
approval  may  file  appellation  of  origin  applications. 

3)  Applicant  must  prepare  a  map  describing  the  area  of  the 
proposed  appellation  and  must  include,  therewith,  a  list  of  the 
Assessor's  parcels  on  the  areas'  boundaries. 

4)  Applicant  shall  prepare  a  statement  describing  the  area  in 
general,  its  soils  and  climate,  major  cities  and  towns,  other 
appropriate  landmarks  and  its  historical  and  current  relationship 
with  the  wine  industry.    Applicant  will  relate  this  material  to  the 
criteria  for  Appellations  of  Origin,  set  forth  in  27  CFR  71. 22-4. 25(c) . 

5)  Applicant  will  obtain  from  the  Chairman  of  the  Regional 
Advisory  Committee  a  hearing  date,  at  which  his  application  will  be 
considered. 


6)  Applicant  (or  BATF  if  possible)  will  notify,  at  applicant's 
expense,  all  grape  growers  and  bonded  wineries  within  the  area 
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of  the  ten  existing  appellation  or  appellations  of  origin  within  which 
the  proposed  appellation  of  origin  is  located. 

7)  The  Advisory  Committee  will  conduct  a  hearing  on  the  proposed 
appellation  not  more  than  90  days  after  it  receives  the  application 
and  will  forward  its  findings  to  the  Regional  Director  BATF  not  more 
than  90  days  after  the  date  of  the  hearing. 

Special  Considerations 

l)  Grandfather  Appellations 

a)  Definition:  A  Grandfather  Appellation  is  any  non-state  or  non- 
county  appellation  in  existence  at  the  time  the  new  appellation 
regulations  go  into  effect,  e.  g.  Napa  Valley,  Livermore  Valley, 
Santa  Cruz  Mountains. 

b)  With  respect  to  the  appellation  of  origin,  Grandfather  Appellations 
can  continue  to  label  wine  under  the  existing  regulations  for  three 
years  from  the  date  of  formal  adoption  of  new  regulations  concerning 
appellation. 

c)  Grandfather  Appellations  shall  be  given  two  and  a  half  years  to 
submit  a  map  describing  the  area  together  with  the  list  of 
Assessor's  parcels  on  the  area's  boundary  as  described  in  criterium 

4.25  (c)  (2).    The  Grandfather  Appellations  shall  be  considered  qualified 
under  all  other  criteria.    The  public  hearing  will  still  be 
required . 

d)  Natural  geophysical  features  may  dictate  that  the  map  submitted 
in  Par.  c  above  may  in  fact  exclude  certain  grape  growing  parcels 
which  by  historical  precedent  have  been  accepted  and  recognized  as 
producing  grapes  qualified  for  the  subject  appellation.    The  owners 
of  these  parcels  shall  have  two  years  from  the  formal  adoption 

of  a  Grandfather  Appellation  to  apply  to  the  Bureau  for  recogniation 
as  a  Grandfather  parcel.    The  following  shall  be  submitted  with 
the  request : 

1)  legal  description  of  the  parcel  and  assessor's  parcel  number 

11)  a  map  showing  parcel  and  its  physical  relation  to  the  appellation. 

Ill)  documents  from  a  winery  or  wineries  substantiating  that  as 
of  July  1,  1975,  either  grapes  from  this  parcel  were  in  fact  used  in 
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the  production  of  subject  appellation  wine  within  the  last  four 
years  or  vineyards  had  been  planted  under  an  agreement  that  the 
production  from  the  vineyard  would  be  used  by  such  winery  or 
wineries  in  the  production  of  subject  appellation  wine. 

e)  A  Grandfather  Parcel  shall  lose  its  recognition  as  qualifying 
for  a  particular  Grandfather  Appellation  if  it  removes  all  its 
vines  and  does  not  replant  within  four  years . 

2)  Appellations  named  for  counties,  may  appear  with  or  without 
the  work  "County" ,  ie  "Mendocino"  or"Kendocino  County" . 

3)  The  regional  grouping  "North  Coast  Counties"  has  been  used  in 
labeling,  but  without  any  formal  definition.    We  believe  that  in  the 
broadest  applications  of  this  designation,  the  term  has  become 
meaningless.    Some  California  counties,  sometimes  referred  to  under 
such  grouping,  could  not  stand  the  test  of  logic  or  meaningfulness 

in  labeling.    We  strongly  recommend  this  grouping  should  present 
itself  for  qualification  under  the  new  procedures  for  creating 
Appellations  of  Origin  and  be  qualified  accordingly. 

4)  Estate  Bottling  has  gradually  lost  validity  in  meaning  and  may 
not,  presently,  represent  labeling  which  is  rational  and  clear. 

The  proposal  of  BATF  (five  mile  radius)  is  simply  an  arbitrary 
measure,  having  no  basis  in  viticulture  or  precedent.    Any  proposals 
which  would  weaken  further  the  present  market  perception  of  Estate 
Bottled  wines  are  opposed  by  Napa  Valley  Vintners. 

To  provide  a  more  rational  and  meaningful  designation,  we 
therefore  recommend  the  following  regulation: 

"The  designation  Estate  Bottled  may  appear  on  a  wine 
label  when  the  bottling  winery  is  the  producer  of  the 
wine  and  where  the  wine  is  produced  95%  from  grapes 
grown  on  land  owned  by  the  bottling  winery  or  on  land 
under  lease  or  contract,  by  the  winery,  of  at  least 
10  years  duration  and,  where  the  bottling  winery 
is  located  in  the  appellation  of  origin  area  appearing 
on  the  label  and  where  all  the  land,  from  which  such 
grapes  are  taken,  are  within  the  appellation  of 
origin  area  on  the  label;  except  that,  for  this 
purpose,  such  appellation  must  be  entirely  located 
within  a  county." 


NAPA  VALLEY  VINTNERS 

A  Regional  Association  of  Wine  Growers 

NAPA  COUNTY,  CALIFORNIA 

Box  141,  St.  Helena,  California  94JJ4 
February  1?,,  1976 


Rex  D.  Davis 

Director,  Bureau  of  Alcohol,  Tobacco  <?•  Firearms 
Washington ,  D .  C. 

Dear  Kr.  Davis: 

The  Kapa  Valley  Vintners  agree  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  that  appellations  other  than  state  or 
county  are  often  ill-defined  and  that  a  systematic  procedure 
should  be  established  by  v:hich  currently  used  appellations 
can  be  delineated  and  future  ones  can  be  created. 

V?e  do,  however,  feel  that  the  3ATF  should  retain  the 
responsibility  for  processing  and  granting  appellations 
other  than  state  or  county .    Me  do  nox  agree  with  the  Bureau 
that  it  does  not  have  sufficient  facts  on  wine  growing  areas 
within  each  and  every  state  to  make  informed  decisions.  First, 
the  Bureau  has,  for  all  practical  purposes,  been  the  sole  agency 
under  which  the  wine  industry  has  operated  since  repeal,  some 
forty  years.     It  has  local  and  regional  personnel  that  are 
just  as,  if  not  more  familiar  with  the  various  local  wine 
growing  areas  as  any  other  federal  or  state  agency.  Secondly, 
by  retaining  the  responsibility,  the  criteria  and  procedures 
for  granting  appellations  will  be  uniform  for  all  states  so 
that  all  rights  and  interests  are  treated  equally.  Thirdly, 
the  various  states  may  or  may  not  accept  this  responsibility, 
especially  in  a  timely  sense .    Certainly  it  is  very  unlikely 
that  the  various  states  will  adopt  similar  criteria  and 
procedures  for  processing  appellations  thereby  adding  ambiguity 
in  the  eyes  of  the  consumer  and  possibly  unfair  advantages 
to  certain  growers  or  wineries.    Lastly,  uniformity  of 
appellation  criteria  would  be  greatly  desireable  in  exporting 
wine  to  other  states  and  foreign  countries. 


We  than):  tro  >urcsv  for  scttmr  t.  heariiv*  date  on  than 
matter  in  San  Francisco.    Ke  plan  to  be  represented  at 
this  hearinr  at  which  time  v:e  can  further  express  our  views. 

Sincerely  yours, 


NAPA  VALLEY  VTKTHERS 


NAPA  VALLEY  VINTNERS 

A  Regional  Association  of  Wine  Growers 

NAPA  COUNTY,  CALIFORNIA 

Box  141,  St.  Helena,  California  94574 

List  of  Members:  April,  1976 

BERINGER  VINEYARDS 

CHAPPELLET  VINEYARD 

CHATEAU  MONTE  LENA  WINERY 

FREEMARK  ABBEY  WINERY 

HANNS  KORNELL  CHAMPAGNE  CELLARS 

HEITZ  WINE  CELLARS 

JOSEPH  PHELPS  VINEYARD 

LOUIS  M.  MARTINI 

MAYACAMAS  VINEYARDS 

C.  MONDAVI  &  SONS 

ROBERT  MONDAVI  WINERY 

MONT  LA  SALLE  VINEYARDS 

NAPA  VALLEY  COOPERATIVE  WINERY 

NICHE LINI  VINEYARD 

OAKVILLE  VINEYARDS 

RAYMOND  VINEYARDS 

SCHRAMSBERG  VINEYARDS 

SPRING  MOUNTAIN  WINERY 

STERLING  VINEYARDS 

STONY  HILL  VINEYARD 


NAPA  VALLEY  VINTNERS 

A  Regional  Association  of  Wine  Growers 

NAPA  COUNTY,  CALIFORNIA 

Box  241,  St.  Helena,  California  94JJ4 
THE  WINERIES  SPECIAL  STAKE  IN  APPELLATION  CONTROLS 


1.  It  is  the  winery  to  whom  the  government  looks  for  compliance,  recording 
of  grape  sources,  processing  ,  bottling  and  labeling;  no  one  else. 

2.  It  is  the  winery  who  bears  the  liability  for  failure  to  satisfy  compliance. 

3.  The  consumer  looks  to  the  winery  for  satisfaction  with  both  the  quality  of 
the  product,  and  for  honesty  in  labeling.  Any  liability  will  fall  on  the  winery, 
no  one  else. 

4.  It  is  the  winery,  whb  invests  in  building  the  label,  placing  their  name  on  it 
and  taking  the  market  risk;  no  one  else. 

Whereas,  without  question,  the  grower  must  have  an  important  voice  in 
-jpellation  of  origin  matters,  it  would  seem,  in  equity,  that  the  role  of  the 
producing  wineries  merits  a  somewhat  heavier  consideration,  in  the  balance. 

Note,  that  whereas  Napa  Valley  Vintners  proposes  a  heavier  representation  of 
wineries,  than  growers,  in  the  local  committee  make-up,  we  support  criteria 
for  appellation  of  origins,  which  requires  a  finding  that  the  majority  of 
vineyard  owners  supports  such  an  appellation. 
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When  the  consumer  advocates,  grower  advocates,  winery  ad- 
vocates, laissez-faireists  and  strong  governmental  involvement 
types  have  said  their  pieces,  the  question  will  still  remain-- 
Why  appellations?     For  whose  purpose?    The  consumer,  the  mer-" 
chant,  the  grower,  the  winery?' 

To  what  end?     To  sell  more  wine?     To  sell  better  wine? 
To  give  the  impression  of  better  wine?     To  give  the  impression 
of  a  quality  standard  in  wine?    To  sell  wine  more  precisely 
for  what  it  is?     To  confuse  the  consumer  into  thinking  that 
if  Napa  Valley  Cabernet  is  good,   Napa  Valley  Barbera  must  be 
also? 

We  would  like  to  suggest  some  answers  to  those  questions 
and  some  possible  solutions  to  appellation  control. 

We  can  all  agree — grower,  winery,  and  consumer  alike  that 
the  contents  of  a  label  forms  one  of  the  primary  communications 
between  vintner  and  consumer.     Terms  of  art  like  Estate  Bottled 
small-area  (i.e.,  less  than  American)  appellations,  even 
varietal  identification  appear  on  labels  because  there  exists 
an  industry  belief  that  positive  consumer  action  is  spurred  by 
their  existence.     We  recognize,  of  course,  that  some  names  may 
cause  more  action  than  others. 
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Examined  in  that  light,  it  becomes  clear  that  for  the 
most  part  we  are  talking  about  truth  in  packaging,  i.e., 
purchasing  advantage  from  a  consumer  standpoint  and  economic, 
i.e.,  sales  advantage  from  the  winery/ grower  viewpoint. 

Let's  take  a  look  at  a  label. 

The  words  appearing  on  a  label  have  very  little  to  do  with 
communication  within  the  industry.     They  are  not  the  means  for 
growers  communicating  with  growers  or  wineries  communicating 
with  wineries.     The  opportunities  for  this  communication  to 
take  place  are  plentiful.     They  are  not  even  the  means  for 
wineries  to  communicate  with  the  BATF.     There  are  continuing 
opportunities  for  this  communication  also. 

Every  word  appearing  on  the  bottle  and  the  packaging  it- 
self is  intended  to  be  part  of  the  communication  between 
producer  and  consumer.     It  is  a  very  special  form  of  communi- 
cation that  is  initiated  in  advance  of  and  in  anticipation  of 
consumer  need.     It  then  sits  dormant  on  a  bottle  waiting  to  be 
activated  by  a  potential  consumer.     It  is  a  one  way  communi- 
cation designed  to  cause  an  action — the  purchase  of  the  bottle. 
This  is  related  to  a  second  action  that  is  more  exclusively 
consumer  initiated  and  carried  out — disposition  of  the  contents. 
Appellations,  meaningful  appellations  contribute  directly  to 
both  actions.     No  knowing  consumer  would  buy  an  Amador  County 
Zinfandel  to  drink  with  broiled  chicken  even  though  some  light, 
fruity  Zins  could  go  well  with  chicken.     By  the  same  token, 
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the  Carneros  Chardonnay  does  not  exist  that  would  serve  well 
with  Roast  Duck  even  though  many  Chardonnays  go  well  with  Duck. 

If  appellations  are  to  be  meaningful  to  consumers,  they 
must  be  made  to  meet  a  series  of  consistent  standards  that 
place  the  meaning  of  terms  like  Napa  Valley  in  the  same  context 
as  Shenandoah  Valley  or  Alexander  Valley. 

We  would  propose  the  following  as  such  a  set  of  standards 
against  which  any  change  in  appellation  regulations  be  measured. 

1.  Appellations  are  part  of  the  communication  between 
winery  and  consumer.     Any  process  to  refine  and  further  define 
appellation  of  origin  should  be  consumer  oriented. 

2.  Appellations  must  be  defined  in  a  manner  that  it 
convey  a  message  of  character  and  value  to  the  consumer. 
Appellations  that  enhance  grower  physic  reward  or  financial 
return  without  any  prospect  of  consumer  benefit  fail  to  meet 
the  test  of  consumer  relevance. 

3.  Appellations  should  apply  only  to  grapes  which  are 
capable  of  producing  wines  of  distinction.     "Napa  Valley" 
Burger  is  an  absurdity  to  be  avoided.     "Rutherford"  Burger 
should  not  be  allowed  to  exist  in  spite  of  an  industry  proposal 
that  would  sanction  such  an  abomination. 

Appellation  awards  should  be  designed  to  encourage 
the  further  development  of  excellance  in  wine-making. 
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5.  A  system  of  appellations  should  be  established  that 
requires  increasingly  higher  levels  of  character  and  quality 
as  the  size  of  the  area  diminishes. 

6.  The  percentage  of  the  named  varietal  in  a  wine  should 
increase  as  the  size  of  the  appellation  decreases.  Napa 
Valley  Chenin  Blanc  should  probably  be  required  to  contain 

at  least  75%  Napa  Valley  Chenin  Blanc,  for  example.     We  do  not 
propose  75%  as  a  uniform  standard,  however.     Chardonnay  should 
probably  be  higher;  Cabernet  could  be  lower  if  the  blending 
grapes  were  limited  to  certain  complimentary  varieties. 

7.  Specific  vineyard  identification  should  be  encouraged. 
Varietal  percentages  should  be  and  vineyard  percentages  should 
be  quite  high  (95%) except  as  exempted  for  certain  varieties 
(mainly  Cabernet  Sauvignon). 

8.  Appellations,  particular  small  area  appellations, 
should  be  contingent  on  wine  quality.     In  poor  years,  high 
priced  appellations  should  not  appear.     Eleven  percent  alcohol 
Cabernet,  for  example,  is  a  commodity  of  questionable  value  and 
seems  not  entitled  to  such  regal  cognomens  as  Rutherford  or 
Stag's  Leap  area.     Similarly,  standards  can  also  be  set  for 
Amador  Zinfandel,  Carneros  Chardonnay  and  a  host  of  other 
area/grape  combinations  for  which  we  now  have  reasonable  expecta 
tions  based  on  good  and  bad  vintages. 
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Ideally  the  terms  estate  bottled  or  estate  grown  should 
carry  the  meaning  that  the  winemaker  was  in  charge  of  such 
matters  as  determining  the  cropping  level  of  the  vineyard, 
the  time  of  picking  and  the  procedures  for  handling  the  grapes. 
Winery  ownership  or  control  of  a  vineyard  does  not  necessarily 
mean  this  in  actual  practice.     Many  winemakers,  even  at  small 
wineries,  have  commented  that  vineyard  managers  have  a  sense 
of  timing  not  exactly  in  keeping  with  their  own  standards. 

Since  the  role  of  the  winemaker  is  not  fixed  and  constant, 
we  would  propose  the  following  standard! 

Estate  Bottled  should  mean  that  the  grapes 
come  entirely  from  vineyards  owned  by  or 
under  the  direct  management  of  the  winery. 
Such  vineyards  should  be  contiguous  to  or 
in  the  immediate  vicinity  of  the  winery 
and  should  lie  within  similar  viticultural 
areas. 

The  process  by  which  this  standard  and  the  Appellations 
of  Origin  standards  are  managed  should  be  identical.     We  see 
no  way  in  which  further  involvement  of  State  Governments  will 
add  to  the  clarity  of  label  communication.     The  States  have 
generally  proven  themselves  incapable  of  accepting  responsibility 
for  such  tasks  on  a  uniform  bases  in  the  past  and  there  is 
little  evidence  to  suggest  that  they  can  do  this  now.  Moreover, 
we  are  not  talking  about  the  local  administration  of  welfare 
rules  or  education.     We  are  talking  about  a  product  of  national 
and  international  significance.     If  the  point  of  these 
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hearings  is  to  establish  intellectually  and  commercially 
consistent  definitions,  the  involvement  of  State  governments 
will  hinder  rather  than  further  that  aim. 

The  specific  mechanism  to  oversee  these  processes  should 
remain  in  the  hands  of  BATF.     Advisory  panels  representing 
consumer  interests  and  containing  winery  and  grower  representa- 
tion should  sit  in  a  position  of  quasi-policy  makers.  Any 
winery  wishing  to  use  an  appellation  of  origin  smaller  in 
size  that  American  should  be  assessed  a  small  fee  (perhaps 
one  to  two  tenths  of  one  cent  per  bottle)  to  pay  for  the 
operations  of  the  proposed  regulatory  functions.     Since  the 
consumer  ultimately  pays  for  and  benefits  from  the  work  of 
such  a  body,  the  industry  should  not  object  to  such  a  minor 
assessment  on  the  active  involvement  of  consumers  in  the 
process. 
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My  name  is  Richard  Keehn.     I  am  a  grape  grower  from  Hopland, 
California,  and  I  appear  here  as  a  representative  of  the  California 
Association  of  Winegrape  Growers,  a  statewide  association  of  wine- 
grape  growers. 

The  winegrape  growers  in  California  have  a  very  keen  interest 
in  the  results  that  may  flow  from  these  hearings.     All  growers  who 
grow  grapes  for  crushing  are  increasingly  aware  of  the  responsibility 
that  is  associated  with  any  appellation  of  origin  program.     In  this 
regard,  I  should  like  to  establish  some  basic  considerations  which 
our  organization  believes  should  be  taken  into  account  when  addressing 
the  subject. 

Most  important  is  the  PURPOSE  for  which  an  appellation  of  origin 
is  established.     We  suggest,  that  if  basic  purposes  or  reasons  for 
an  appellation  of  origin  are  understood,  then  further  decisions  can 
be  reached  that  relate  to  the  basic  purposes. 

Many  growers  in  the  state  believe  that  an  appellation  of  origin 
should  be  available  to  wine  made  from  grapes  grown  in  an  area  that 
has  some  distinctive  and  recognized  quality,,  characteristic  or  generally 
accepted  by  the  trade  over  a  period  of  time. 

Appellation  should  operate  to  give  to  consumers  and  the  trade 
assurance  that  the  product  is  representative  of  the  grapes  grown 
in  the  proposed  area  of  appellation. 


A  second  consideration  concerns  the  agency  responsible  for 
designation,  and  enforcing  appellation.     Growers  believe  firmly 
that  this  should  be  BATF.     Leaving  designation  to  a  state  agency 
would  tend  to  politicize  the  decision  making  and  would  only 
complicate  the  procedure  in  any  event. 

A  third  consideration  we  believe  to  be  important,  is  that  the 
people  who  own  the  vineyards  in  an  appellation  area,  and  who  purchase 
grapes  for  crushing  in  the  area,  both  have  a  major  stake  in  establish- 
ing an  appellation  of  origin.     The  vineyard  owners  have  a  substantial 
portion  of  the  investment  affected  by  appellation.     Any  consideration 
of  appellation  by  BATF  must  take  into  account  the  views  of  the 
winegrape  growers  in  the  area.     Not  to  do  so  would  be  unfair  and 
demonstrate  a  lack  of  understanding  as  to  the  important  role  that 
the  vineyard  plays  in  providing  quality  grapes.     We  understand  that 
suggestions  have  been  made  to  designate  advisory  committees  to  assist 
in  making  appellation  determinations.     We  feel  very  strongly  that  any 
such  committee  should  be  made  up  of  an  equal  number  of  winegrape 
growers  and  winery  representatives.     Failure  to  provide  equal  represen- 
tation to  growers  that  will  be  affected  is  simply  unfair. 

With  these  3  considerations  in  mind  we  would  propose  that  the 
designation  of  a  state  and  county  as  an  area  of  appellation  be 
accepted.     On  the  matter  of  viticultural  areas  within  a  county  or 
covering  more  than  one  county,  we  recommend  as  follows: 

1.  That  provisions  be  made  whereby  a  BATF  hearing  be  held  in  the 
area  for  which  an  appellation  request  is  to  be  made.     That  the 
hearing  be  conducted  by  a  BATF  hearing  officer  and  that  such  a 
hearing  be  held  promptly  following  the  filing  of  an  application. 

2.  That  an  applicant  for  appellation  of  origin  be  required  to 
show  that: 

A.     The  application  has  the  support  of  a  majority  of  the  vineyard 
owners  in  the  proposed  viticultural  area, 
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Since  the  subject  of  the  ATF's  proposed  rulemaking  and 
these  proceedings  is  the  defination  of  "Appellation  of  Origin", 
it  seems  important  that  we  first  understand  the  word  APPELLATION. 
Websters  New  Collegiate  Dictionary  defines  appellation  as  "an 
identifying  name  or  title:     DESIGNATION".     We  thus  seek  to 
designate  geographic  wine  growing  microclimates.     We  seek  to 
designate  certain  pieces  of  property  by  name.     We  seek  to 
^ientify  grapes  coming  from  those  delineated  areas.     The  grapes 
possess  the  appellation  name  or  designation  regardless  of  whether 
the  processor/vintner  decides  to  use  it  on  his  wine  label  now 
or  later.     We  are  not  here  making  the  vintners  proprietary 
decision  of  what  to  put  on  the  wine  label. 

We  come  legitimately  to  this  matter  as  grapegrowers -- those 
who  own  the  property  and  the  grapes  to  be  named- -  asking  and 
demanding  to  have  a  voice  in  this  matter  which  so  critically 
involves  our  property  and  livelihood. 


Approximately  $1  billion  dollars  have  been  invested  in  California 
vineyards  since  19  70.     The  growers  stake  in  the  wine  industry  is  large. 
W  agriculture  becomes  more  important  to  United  States  domestic  and 
foreign  policy  so  must  it  also  be  in  the  wine  industry. 
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Wine  is  a  natural  product.     Wine  is  food.     The  involvement 
which  we  as  Napa  Valley  agriculture  maintain  and  the  involvement 
which  will  be  expressed  by  other  agricultural  organizations  at 
these  hearings  will  clearly  establish  agriculture's  interest  and 
involvement,  in  the  wine  industry.     California,   is  the  United  States 
most  economically  productive  state;  Agriculture  is  California's 
most  productive  industry.     In  recent  years  grapes  have  ranked  near 
or  at  the  top  as  the  most  important  agricultural  product  in  Cali- 
fornia.    You  will  find,  I  believe,   from  the  testimony  which  will  be 
presented  here  that  agriculture,  from  the  California  Farm  Bureau 
to  the  Napa  Valley  Grape  Growers  Association,  have  a  united  view 
with  regard  to  Appellation  of  Origin  regulation  and  administration. 

vineyard  owners  are  to  Appellation  of  Origin  discussions  as  the 
property  owners  are  to  zoning  administration.     Agriculturists  and 
consumers  as  well  as  traditional  wine  industry  interests  have  a 
valid  and  important  part  to  play  in  these  and  similar  matters. 

Any  decisions  on  Appellation  of  Origin  must,   in  our  view, 
address  itself  to  four  primary  issues;   the  consumer  issue,  the 
property  rights  issue,  the  economic  issue  and  the  cultural  issue. 

Appellation  of  Origin  is  first  a  consumer  issue.     If  Appel- 
lation did  not  say  something  important  to  the  consumer,  the  pro- 
prietary marketer  would  not  allow  it  to  clutter  the  wine  label  and 
confuse  his  customer.     If  it  decieves  or  misdirects  the  consumer, 
Vne  government  should  not  allow  it  on  the  label.     History  will  show 
that  the  original  French  appellation  laws  were  consumer  orientated. 
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i^ey  were  disigned  to  help  the  grower/vintner  communicate  to  the 
purchaser  and  to  assist  the  purchaser  in  deciding  what  to  buy.  Our 
Appellation  of  Origin  rules  must  strive  to  effectively  communicate 
a  standard  of  quality  and  personality  that  the  consumer  can  asso- 
ciate with  a  particular  appellation  property  and  wine. 

Real  Estate  practive  and  law  clearly  states  that  location  is 
a  prime  determinent  of  value.     Thus  a  property's  name  as  well  as 
its  address  become  an  important  right.     Certain  districts  and 
neighborhoods  take  on  added  value  not  only  because  of  their  loca- 
tion—which importance  may  have  passed  with  suburban  shopping 
centers,   schools,  etc. --but  also  because  of  the  history  associated 
with  the  place.     Our  Appellation  of  Origin  rules  must  strive  to 

tect  the  rights  of  the  property  owners  as  they  communicate  to 
the  consuming  public. 

The  wine  buying  consumer  places  certain  values  on  wine  from 
the  particular  appellation  areas.     The  consumer  thus  creates 
economic  value  to  both     the  wine  marketer  and  the  vineyard  owner 
as  he  defines  economic  and  operating  guidelines,  risks  and  oppor- 
tunities.   Further   Appellation  serves  in  an  important  way  to 
segment  the  overall  wine  industry  and  create  competition.  Without 
some  means  of  communicating  industry  segmentation,  how  could  the  fine 
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wines  of  the  Napa  Valley  compete  with  the  mighty  Gallo?  Price? 
Gallo's  volume  efficiency  and  allowable  lower  pricing  would 
quickly  bankrupt  the  little  guy  from  the  Napa  Valley.  Competition 
demands  definitive  rules. 

The  United  States  is  many  things  economically,  politically, 
militarily  as  well  as  culturally.     The  Napa  Valley  of  California 
along  with  the  Bordeaux  and  Burgundy  Regions  of  France  and  the 
Rhine  area  of  Germany  is  one  of  the  four  great  premium  table  wine 
growing  regions  of  the  World.     It  adds  to  the  world  cultural 
prestige  of  the  United  States  through  its  fine  appellation  wines. 
nur  grandchildren  demand  that  we  not  allow  any  actual  or 
preceived  dilution  of  this  cultural  heritage.     Our  Appellation  of 
Origin  rules  must  recognize  the  unique  cultural  effects  within  their 
jurisdiction  as  they  seek  to  promote  the  general  welfare  of  the  wine 
industry,  the  property  owner,  and  the  consuming  public. 

The  proposal  by  ATF  that  the  individual  states  assume  the 
task  of  advising  ATF  of  Appellation  of  Origin  designations  which 
ATF  will  then  "rubber  stamp"  promotes  and  protects  no  legitimate 
interests  of  the  consumer,  the  industry,  the  property  owner  or  the 
country.     The  same  is  true  of  any  state  level  organization  whether 
it  be  a  state  government  agency,    loose  criteria  legislated  from 
the  state  level  or  a  state  industry  committee.     Appellation  areas 
^•e  generally  small  and  lacking  in  state  wide  influence.  Appellation 
of  Origin  advisory  committees  at  the  state  level  would  enlarge  the 
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possiblility  that  political  and  financial  interests  of  the  larger 
non-appellation  areas  and  producers  would  dilute  and  ultimately 
eliminate  meaningful  Appellation  of  Origin  in  the  United  States. 

Think  of  a  State  of  California  level  committee  and  its 
ultimate  makeup  if  it  were  to  represent  "state"  interests.  In 
19  74  ,  over  1  ,100  ,000  tons  of  Table  and  Raisin  variety  grapes 
were  crushed  for  winemaking.     This  is  50%  of  the  total  grapes 
crushed.     Over  710,000  tons  of  the  Thompson  Seedless  Variety 
alone  were  crushed.     The  Table  and  Raisin  grapes  are  not 
!    \ppellation  of  Origin  grapes  and  make  no  Appellation  of  Origin 
wines.     Non-winegrape  growers  maintain  no  long-term  interest 
in  perfecting  the  Appellation  of  Origin  areas.     Over  92%  of  the 
California  produced  wine  sales  are  made  by  the  E.   §  J.  Gallo, 
United  Vintners,  Guild,  Franzia  and  Bear  Mountain  wineries. 
Of  that  total  only  a  small  percentage  are  Appellation  of  Origin 
wines  from  United  Vintners'  Inglenook  Vineyards.     The  wines 
of  Gallo,  Italian  Swiss  Colony,  Guild,  Franzia  and  Bear  Mountain 
are  not  Appellation  of  Origin  wines.     Do  we  really  want 
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an  Appellation  of  Origin  advisory  committee  staffed  by  Raisin 
and  Table  Grape  Growers  and  Standard  wine  producers?  How 
could  a  state  group  not  be  highly  influenced  by  them?     If  you 
eliminated  them,  you  don't  represent  State  of  California 
interests.     Both  the  raisin  and  table  grape  grower  and  the 
standard  wine  producer  are  good  for  the  wine  business  and  the 
wine  consumer  but  their  cause  is  not  Appellation  of  Origin. 
Who  would  recommend  the  state  level  representative?     The  Wine 
Institute  or    non-member  United  Vintners  or  Beaulieu 

or  Bear  Mountain?  Who  would  coordinate  Appellation  of  Origin 
rules  among  the  States?    Appellation  of  Origin  cannot  be 
effectively  administered  at  the  State  level  in  California. 

The  Napa  Valley  Grape  Growers  Association  proposes  a  five 
point  criteria  which  must  be  satsified  if  an  Appellation  of 
Origin  application  is  to  be  granted.     The  specific  changes  to  be 
made  to  2  7CFR  part  4,  are: 

4.10    Meaning  of  Terms 

(p)  Appellation  of  Origin.     Means   (a)   for  domestic 
wine:     (1)   the  United  States;   (2)   a  State;   (3)   a  county;   (4)  a 
region  or  place  within  a  State  precisely  defined  by  geographical 
boundaries  and  formally  established  by  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  the  purpose  of  growing  fruit  or  other 
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agricultural  products  used  in  the  production  of  wine;  or  (b) 
for  foreign  wine:     (1)   a  country;   (2)   a  State,  province  or 
similar  subdivision  of  a  country;  or  (3)   an  area  or  region 
within  a  country  recognized  by  that  country  for  the  purpose 
of  growing  fruit  or  other  agricultural  products  used  in  the 
production  of  wine. 

(q)     Viticultural  area.     Means   (a)   for  domestic  wine: 
(1)   a  State;   (2)   a  county;  or  (3)   a  region  or  place  within  a 
state  precisely  defined  by  geographic  boundaries  and  formally 
^tablished  by  the  Bureau  of  Alcohol,  Tobacco  and  Firearms  for 
the  purpose  of  growing  fruit  or  other  agricultural  products 
used  in  the  production  of  wine;  or  (b)   for  foreign  wine:  (1) 
a  State,  province  or  similar  subdivision  of  a  country;  or  (2) 
an  area  or  region  within  a  country  recognized  by  that  country 
for  the  purpose  of  growing  fruit  or  other  agricultural  products 
used  in  the  production  of  wine. 

The  board  will  recognize  the  similarity  of  this  proposal 
to  its  suggested  rule.     The  only  changes  are  with  regard  to  the 
defining  of  the  geographic  place  or  region  in  part  4  of  paragraph  p. 
and  part  3  of  paragraph  q.     We  propose  that  ATF  retain  its  historic 
and  well  administered  responsibility. 


Further,  we  propose  precise  criteria  under  which  Appellation 
of  Origin  will  be  administered: 


-8- 


4.25  Appellation  of  Origin 

*  *  *  * 

(c)   a  place  or  region  within  a  State  ((4.10   (p)  (4)) 
shall  be  entitled  to  an  appellation  of  origin  and  shall  be 
designated  a  viticultural  area  ((4.10   (q)    (3))   if  (1)  its 
name  is  historically  known  and  in  local,  faithful  and 
constant  usage;   (2)   its  boundaries -follow. natural  geographic 
features  which  outline  an  area  of  substantially  related 
growing  conditions;   (3)   its  boundaries  include  commercailly 
producing  vineyards ; (4)   a  majority  of  the  vineyard  parcel 
owners  of  the  next  largest  political  subdivision (s)  which 
(^.lcludes  the  subject  place  or  region  support  the  granting  of 
the  appellation;   (5)   a  majority  of  the  bonded  winery  owners 
located  in  the  next  largest  political  subdivision (s)  which 
includes  the  subject  place  or  region  support  the  granting  of 
the  appellation. 

*  *  *  * 

With  regard  to  procedures,  any  person  or  organization 
desiring  to  establish  an  Appellation  of  Origin  would  submit  an 
application  stating  his  facts  and  assertions  regarding  this 
criteria  along  with  other  required  documentation, 
to  the  Director,  ATF,  and  request  a  public  hearing  and  Finding 
^"r  Fact  on  his  application.     The  ATF  Director  would  assign 
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the  Administrative  Law  Judge  for  Alcohol  and  Tobacco  matters 
to  hold  a  public  hearing  within  90  days  of  receipt  of  the 
application.     The  designated  Administrative  Law  Judge  (hearing 
officer)  must  hold  the  public  hearing  in  a  place  local  to  the 
Appellation  of  Origin  and  within  30  days  after  the  hearing  make 
a  Finding  of  Fact  as  to  whether  or  not  the  criteria  has  been 
satisifed.     The  Director,  ATF,  would  approve  or  deny  the  Appellation 
of  Origin  application  based  on  this  Finding  of  Fact.     If  the 
criteria  has  been  satisfied,  the  ATF  would  grant  the  application 
and  designate  the  Appellation  of  Origin. 

^        In  their  proposed  rule  making,  the  ATF  has  asserted  that 
it  has  insufficient  knowledge  with  which  to  make  the  Appellation 
of  Origin  decisions.     Further,  Federal  Advisory  Committee  Act  (19  72) 
interpretation  could  determine  that  the  interaction  with  the 
Appellation  applicants  required  by  ATF  in  gaining  sufficient  know- 
ledge constitutes  a  meeting  of  "advisory  commit tee"  under  the 
Act.     To  assist  the  ATF  Administrative  Law  Judge  in  his  Appellation 
of  Origin  application  deliberations  as  well  as  satisfy  the  require- 
ments of  the  Federal  Advisory  Committee  Act,  we  suggest,  in 
California,  that  eight  (8)   additional  persons  assist  the  ATF 
Administrative  Law  Judge  in  the  public  hearing  process  and  in  making 
his  Findings  of  Fact.     These  eight  persons  would  assume  an  advisory 
capacity  on  a  nine   (9)  person  hearing  panel  chaired  by  the 
/^.inistrative  Law  Judge. 
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Members  of  the  Advisory  Committee  would  be: 


1  - 


ATF  Administrative  Law  Judge  or  Hearing  Officer--A  Federal 
Employee 

1  -  Representative  of  the  Wine  Consumer 

1  -  The  University  of  California  Extension  Service  Farm 

Advisor  (or  grape  expert  on  his  staff)  for  the 

subject  Appellation  of  Origin  area.--A  State  Employee. 
3  -  Grape  Growers  from  the  Appellation  of  Origin  area 

(if  possible)   or  the  immediately  surrounding  area. 
3  -  Vintners  from  the  Appellation  of  Origin  area 

(if  possible)   or  the  immediately  surrounding  area. 

i  _ 

9      Total  Committee 

The  Committee  thus  composed  would  contain  balance  in 
one-third  public  or  non-industry  persons,  one-third  agriculturists 
and  one  -  third  winemakers . 

The  ATF  Administrative  Law  Judge  assigned  to  Appellation  of 
Origin  matters  would  be  the  same  person  throughout  the  United 
States.     We  are  thus  assured  of  important  continuity  and  administra- 
tive efficiency.     The  national  Appellation  of  Origin  workload  should 
not  overburden  one  individual  with  significant  other  duties.  In 
California,  the  major  winegrowing  and  Appellation  of  Origin  state, 


after  many  years  of  somewhat  lax  Appellation  of  Origin  regulations, 
there  currently  exist  only  nine  non-county  Appellation  of  Origins 
subject  to  these  procedures.     In  all  of  the  United  States,  there 
are  only  15  non-county  Appellation  of  Origins.     The  perfection  of 
all  existing  non-county  Appellation  of  Origins  would  require  little 
more  than  one  hearing  a  month  for  one  year. 

The  ATF  Administrative  law  Judge  would  appoint  the  Wine 
Consumer  Representative  for  each  State  from  recommendations  of 
interested  organizations  and  individuals. 

Any  grape  grower  or  vintner  organization  or  individual  may 
^recommend  the  grape  grower  and  vintner  members  of  the  Committee. 
The  ATF  Administrative  Law  Judge  would  appoint  the  grape  grower 
and  vintner  members  of  the  Advisory  Committee. 

The  public  hearings  would  have  the  purpose  of  soliciting 
pertinent  comment  from  all  affected  parties   (vintners  ,  growers , 
wholesalers,  retailers,  consumers,  government  officials,  etc.) 
regarding  the  criteria  and,  in  doing  so,  determine  if  the  establish- 
ment of  the  Appellation  of  Origin  would  be  in  the  consumers ' 
interest.     The  Appellation  of  Origin  should  be  meaningful  to  the 
consuming  public.     It  should  not  creat  confusion.     It  should  tend 
to  eliminate  the  possibility  of  deception  and  foster  the  establish- 
ment of  standards  of  wine  quality  and  personality  associated  with  th 
appellation . 
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The  formulation  and  procedures  proposed  here  are  designed 
to  protect  the  consumer  interests  and  to  allow  that  voice  to  be 
heard;  to  protect  the  property  rights  of  the  local  property- 
owner,  grape  grower  and  vintner  alike;  to  foster  real  economic 
segmentation  created  by  the  consumer  and  allow  its  proper  impact 
on  the  economics  of  the  wine  industry;  and,  to  protect  the  fine 
wine  culture  of  the  United  States  and  communicate  our  concern 
for  that  culture  without  a  "Winegate"  scandal. 


To  initiate  the  process  and  apply  for  an  Appellation  of 
Origin,  the  applicant  must  submit: 

1.  Individual  statements  of  fact  supporting  his  knowledge 
and  opinions  regarding  each  of  the  five  C5)  criteria 
points . 

2.  A  United  States  Geological  Survey  (USGA)  map  of  such 
scale  that  the  physical  features  of  the  Appellation 
area  and  surrounds  are  readily  recognizable.     The  map 
shall  be  of  sufficient  scope  to  place  the  subject 
area  in  reasonable  perspective  to  its  general  area. 

3.  A  statement  describing  the  surrounding  area  in  general, 
defining  its  soils,  describing  the  major  cities  and 
towns  and  geographic  features  and  relating  its  historical 
and  current  relationship  and  importance  to  the  wine 
indus  try . 
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4.  A  list  of  all  assessor's  vineyard  parcels  (parcels 
taxed  as  vineyards) ,  by  parcel  number  and  registered 
owner,  in  the  next  largest  political  subdivision  in 
which  the  delineated  appellation  region  or  place  is 
located. 

5.  A  list  of  all  assessor's  vineyard  parcels  by  parcel 
number  and  registered  owner  to  be  included  in  the 
desired  Appellation  of  Origin  area. 

6.  A  list  of  all  bonded  wineries  and  their  registered 
owners  located  in  the  next  largest  political  sub- 
division in  which  the  delineated  appellation  region 
or  place  is  located. 

7.  A  list  of  all  bonded  wineries  and  their  registered 
owners  to  be  located  in  the  desired  Appellation  of 
Origin  area. 


With  regard  to  the  nine  existing  Appellation  of  Origin's  presently 
in  use  and  approved  for  labelling,  but  which  do  not  correspond 
to  counties,  they  should  be  grandfathered.     Such  Appellations  must 
be  defined  by  recognizable  geophysical  boundaries  and  include 
vineyard  parcel  assessor  numbers  within  three   (3)  years. 
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Currently  the  non-county  Appellation  of  Origins  in 
Cali f ornia  are : 


Alexander  Valley  Napa-Sonoma-Mendocino 
Central  Coast  Counties  North  Coast  Counties 

Livermore  Valley  Russian  River  Valley 

Napa  Valley  Santa  Clara  Valley 

Santa  Cruz  Mountains 


With  regard  to  the  North  Coast  Counties  Appellation  of 
Origin,  we  support  the  view  that  the  geographic  area  to  be 
^lcluded  should  be  determined  by  historical  practice  and 
expectations  of  the  consumer.     It  is  inconceivable  to  us  that 
that  area  could  extend  south  of  the  San  Francisco  Bay  or  east  o 
Solano  County. 


The  current  attempt  to  extend  the  North  Coast  Appellation 
of  Origin  to  fourteen  (14)   counties  extending  as  far  south  as 
Santa  Barbara  County  is  a  prime  example  of  what  can  happen  when 
the  political  and  financial  interests  of  a  State-wide  agency  or 
committee  determines  Appellation  of  Origin  boundaries. 
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I  can  see  it  now.     A  bottle  of  Santa  Barbara  wine  labelled 
North* Coast  with  back  label  defining  North  Coast  as  "Napa, 
Sonoma,  Mendocino,  etc.,  etc.,  etc... Santa  Barbara".     This  would 
be  clear  consumer  deception.     The  consumer  does  not  want  that  and 
neither  does  Napa  or  Santa  Barbara.     The  government  must  not 
allow  this  instance  of  flagrant  consumer  deception  to  dilute  the 
sincerity  of  all  United  States  appellation.     If  the  North  Coast 
is  designated  to  include  fourteen  (14)   counties  down  to  Santa 
Barbara,  the  Napa  Valley  Grape  Growers  Association  will  take  all 
actions  necessary  to  insure  that  Napa  Valley  is  excluded  from  the 
North  Coast. 


W.  Andrew  Becks  to ffer 


TESTIMONY  of  John  H.  Wright,  President  of  M  &  H  Vineyards,  Napa,  California 

presented  in  BATF  public  hearings  in  San  Francisco  on  April  13-14,  1976. 


I  am  John  H.  Wright,  President  of  M  &  H  Vineyards,   the  California 
subsidiary  of  a  group  of  champagne  and  cognac  producers  known  as  Moet-Hennessy . 
Three  years  ago  we  started  operations  in  the  Napa  Valley  because  our  research 
indicated  that  certain  areas  of  the  Napa  Valley  district  are  capable  of 
producing  grapes  suitable  for  sparkling  wines  of  distinctive  character  and 
quality. 

Our  close  association  with  our  French  parent  has  given  us  the 
opportunity  to  become  well  acquainted  with  the  appellation  of  origin  laws 
in  Champagne,  which  are  among  the  strictest  in  Europe. 

The  French  Ministers  of  Agriculture  and  of  Finance  first  proposed  a 
law  dealing  with  appellations  of  origin  in  June,  1911.     After  eight  years  of 
discussion,  debate  and  controversy,  a  national  law  was  put  into  effect  on 
May  6,  1919.     This  law  has  been  updated  and  modified  several  times  with  respect 
to  the  Champagne  appellation.     The  final  result  is  a  system  whereby  the  vintners 
and  growers  in  the  Champagne  district  collaborate  under  the  guidance  of  a 
regional  government  official  in  establishing  regulations  governing  acceptable 
soil  types,  climatic  conditions,  grape  varieties,  production  levels  and 
winemaking  procedures.     As  with  other  French  appellations  of  origin,  these 
regulations  fall  under  the  jurisdiction  of  a  national  government  agency  called 
tfTe  I.N.A.O     .Institut  Nationale  d'Appelation  d'Origine;. 

Other  European  winegrowing  regions  such  as  Bordeaux,  Burgundy, 
Oporto,  etc,  have  also  developed  appellation  of  origin  controls.     In  each 
case  the  regulations  are  tailored  to  define  and  protect  the  particularities  of 
the  wines  produced  in  that  region. 
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Testimony  -  John  Wright 


It  is  tempting  to  conceptualize  an  ideal  that  would  result  in  a  tight 
set  of  rules  and  procedures  for  appellations  of  origin  in  the  United  States. 
However,  it  would  be  unreasonable  to  expect  to  create  and  implement  such  a 
system  overnight.     Instead,  we  must  concentrate  on  the  first  step  -  the 
definition  of  wine-growing  regions,  districts  or  localities  which  do  not 
coincide  with  state  and  county  boundaries. 

In  every  case  I  can  think  of,  appellation  of  origin  areas  in  Europe 
have  been  defined  by  historical  and  geographical  criteria  rather  than  geo-political 
boundaries.     Although  I  am  not  vehemently  opposed  to  granting  an  appellation 
based  on  state,  county,  or  macro-regional  boundaries, I  believe  that  these 
criteria  will  tell  the  consumer  only  one  thing  -  that  the  wine  comes  from  a 
certain  geopolitical  area  that  may  or  may  not  have  anything  to  do  with  its 
qualities.     I  am  tempted  to  define  this  approach  as  an  "uncontrolled  appellation 
of  origin"     that  has  only  a  minimum  of  utility,  particularly  to  the  consumer. 
Moreover,  such  a  system  would  provide  little  incentive  for  a  wine-growing 
district  to  concentrate  on  what  it  does  best  and  to  improve  itself. 

The  inclusion  of  both  grandfathered  and  new  appellations  based  on 
geographical  similarities,  historical  data  and  local  usage  receives  my  full 
support.     It  is  my  conviction  that  these  are  what  a  meaningful  appellation 
is  all  about.     For  example,  I  believe  that  a  "North  Coasf'appellation  is 
meaningless  because  all  the  proposals  for  delineating  "North  Coast"  embody 
geographical  areas  so  large  and  varied  as  to  have  no  significance  to  the 
consumer. 
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As  to  procedures,  I  would  like  to  offer  the  following  broad 
observation . 

A  workable  system  of  appellations  of  origin  in  the  United  States  depends 
upon  keeping  jurisdiction  in  the  hands  of  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms.     Local  advisory  groups  should  be  formed  to  assist  the  BATF  in 
defining,  developing  and  enforcing  specific  appellations.     I  strongly  support 
equal  participation  by  growers  and  vinters  from  the  locality  in  question  in 
the  advisory  group.     I  also  believe  that  the  presence  of  local  technical 
experts  such  as  the  county  farm  advisor  is  desirable.     To  preserve  continuity, 
it  would  be  valuable  to  include  the  presence  of  outside  technical  experts 
with  recognized  wine  knowledge.     The  outside  expert  or  experts  would  act  as 
permanent  advisors  to  the  ATF  Law  Judge  or  Hearing  Officer  who  should  have 
the  authority  for  arbitrating  differences  and  arriving  at  Findings  of  Fact. 

History  tells  us  there  are  many  problems  involved  in  the  appellation 
process.     However,   they  are  far  outweighed  by  the  opportunity  and  challenge 
beautifully  described  in  1883    by  Robert  Louis  Stevenson  in  the  "Silverado 
Squatters" : 

"Wine  in  California  is  still  in  the  experimental  stage:     and  when 
you  taste  a  vintage,  grave  economical  questions  are  involved.  The 
beginning  of  vine-planting  is  like  the  beginning  of  mining  for  the 
precious  metals:  the  winegrower  also  'prospects'.     One  corner  of 
land  after  another  is  tried  with  one  kind  of  grape  after  another. 
This  is  a  failure;  that  is  better;  a  third  best.     So,  bit  by  bit, 
they  grope  about  for  their  Clos  Vougeot  and  Lafite.     Those  lodes  and 
pockets  of  earth,  more  precious  than  the  precious  ores  .    .    .  these 
still  lie  undiscovered  .    .   .  But  there  they  bide  their  hour,  awaiting 
Columbus;  and  nature  nurses  and  prepares  them.     The  smack  of  California 
earth  shall  linger  on_the  palate  of  your  grandson." 


I'f'-i  uiu 
t-f-f  t'l  f 
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MR.  REX  DAVIS,  Director 
Bureau  of  Alcohol,  Tabacco  £j  Firearms 
Department  of  the  Treasury 
Washington,  D.C.  20226 


2855  TELEGRAPH  AVENUE 
BERKELEY,  CALIFORNIA  94705 
TELEPHONE  (415)  644-7000 

April  12,  1976 


Dear  Mr .  Davis  : 

On  April  8,  1976,  California  Farm  Bureau  called  a  meeting  of 
grape  growers  representing  all  31  grape  growing  counties  in  Califor- 
nia.    The  following  proposal  was  adopted  unanimously  and  will  be 
forwarded  to  California  Farm  Bureau's  annual  meeting  to  be  adopted 
by  the  entire  membership,   72,000  California  families. 

It  will  be  forwarded  from  that  annual  meeting  to  the  American  Farm 
Bureau  Federation  for  their  support  at  the  national  level. 

PROPOSAL:    We  propose  a  five  point  criteria  which  must  be  satisfied  if 
an  Appellation  of  Origin  (A/0)  application  is  to  be  granted.     The  specific 
changes  to  be  made  to  27  CFR  part  4  are: 

4.10  Meaning  of  Terms 

(p)  Appellation  of  Origin.     Means  (a)  for  domestic  wine:   (1)  the 
United  States;   (2)  a  State;   (3)  a  county;   (4)  a  region  or  place 
within  a  State  precisely  defined  by  geographical  boundaries  and 
formally  establised  by  the  Bureau  of  Alcohol,  Tabacco  and  Firearms 
for  the  purpose  of  growing  fruit  or  other  agricultural  products  used 
in  the  production  of  wine;  or  (b)  for  foreign  wine;   (1)  a  country; 
(2)  a  State,  province  or  similar  subdivision  of  a  country;  or  (3) 
an  area  or  region  within  a  country  recognized  by  that  country  for  the 
purpose  of  growing  fruit  or  other  agricultural  products  used  in  the 
production  of  wine. 

(q)  Viticultural  area.     Means  (a)  for  domestic  wine:   (1)  a  State; 
(2)  a  county;  or  (3)  a  region  or  place  within  a  state  precisely  de- 
fined by  geographical  boundaries  and  formally  established  by  the 
Bureau  of  Alcohol,  Tabacco  and  Firearms  for  the  purpose  of  growing 
fruit  or  other  agricultural  products  used  in  the  production  of  wine; 
or  (b)  for  foreign  wine:   (1)  a  State,  province  or  similar  subdivision 
of  a  country;  or  (2)  an  area  or  region  within  a  country  recognized  by 
that  country  for  the  purpose  of  growing  fruit  or  other  agricultural 
products  used  in  the  production  of  wine.     (c)  A  place  or  region  within 
a  State  ((4.10  (p)   (4))  shall  be  entitled  to  an  appellation  or  origin 
and  shall  be  designated  a  viticultural  area  ((4.10  (q)   (3))  if  (1) 
its  name  is  historically  known  and  in  local,  faithful  and  constant 
usage; 
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(2)  its  boundaries  follow  natural  geographic  features  which 
outline  an  area  of  substantially  related  growing  conditions; 

(3)  its  boundaries  include  commercially  producing  vineyards; 

(4)  a  majority  of  the  vineyard  parcel  owners  of  the  next  lar- 
gest political  subdivisions  which  includes  the  subject  place 

or  region  support  the  granting  of  the  appellation;   (5)  a  majority 
of  the  bonded  winery  owners  located  in  the  next  largest  political 
subdivisions  which  includes  the  subject  place  or  region  support 
the  granting  of  the  appellation. 


Any  person  or  organization  desiring  to  establish  an  A/0 
would  submit  an  application  stating  his  facts  and  assertions 
regarding  this  criteria  along  with  other  required  documentation 
(see  below)  to  the  Director,  BATF,  and  request  a  public  hearing 
and  Finding  of  Fact  on  his  application.     The  ATF  Director  would 
assign  the  Administrative  Law  Judge  for  Alcohol  and  Tabacco 
matters  to  hold  a  public  hearing  within  90  days  of  receipt  of  the 
application.     The  designated  Administrative  Law  Judge  (hearing 
officer)  must  hold  the  public  hearing  in  a  place  local  to  the 
A/0  and  within  30  days  after  the  hearing  make  a  Finding  of  Fact 
as  to  whether  the  criteria  has  been  satisfied.     The  Director, 
ATF,  would  approve  or  deny  the  A/0  application  based  on  this 
Finding  of  Fact.     If  the  criteria  has  been  satisfied,  the  ATF  would 
grant  the  application,  and  designate  the  A/0. 

In  their  proposed  rule  making,  the  ATF  has  asserted  that  it  has 
insufficient  knowledge  with  which  to  make  the  A/0  decisions.  Further, 
Federal  Advisory  Committee  Act  interpertation  could  determine  that 
the  interaction  of  ATF  and  the  A/0  applicant  constituted  a  meeting 
of  "Advisory  Committees".     To  assist  the  ATF  Administrative  Law  Judge  in 
his  A/0  application  deliberations  as  well  as  satisfy  the  requirements  of 
the  Federal  Advisory  Committee  Act,  we  suggest,  in  California,  that 
eight  (8)  additional  persons  assist  the  ATF  Administrative  Law  Judge  in 
the  public  hearing  process  and  in  making  his  Findings  of  Fact.  These 
eight  persons  would  assume  an  advisory  capacity  on  the  nine  (9)  person 
panel  chaired  by  the  Administrative  Law  Judge. 

Members  of  the  A/0  Advisory  Committee  would  be: 

1  -  ATF  Administrative  Law  Judge  or  Hearing  Officer 
1  -  Public  Consumer  Representative 

1  -  University  of  California  Extension  Service  Farm 

Advisor  (or  grape  expert  on  his  staff)  for  the 
subject  of  A/0  area. 

3  -  Grape  growers  from  the  A/0  area  (if  possible)  or 

immediately  surrounding  area. 
3  -  Vintners  for  the  A/0  area  (if  possible)  or  the 

immediately  surrounding  area. 

9  -  Total  Committee 
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The  ATF  Administrative  Law  Judge  assigned  to  A/0  matters  would 
be  the  same  person  throughout  the  United  States.     We  are  thus  assured 
of  important  continuity  and  administrative  efficiency.     The  national 
A/0  workload  should  not  overburden  one  individual  with  significant 
other  duties.     In  California,  the  major  winegrowing  and  A/0  state, 
after  many  years  of  somewhat  lax  non-county  A/0  regulations,  there 
currently  exist  only  nine  non-county  A/0.     In  all  of  the  United 
States,  there  are  only  15  non-county  A/0.     The  perfection  of  all 
existing  non-county  A/O's  would  require  little  more  than  one  hearing 
a  month  for  one  year. 

The  ATF  Administrative  Law  Judge  would  appoint  one  Public  Consumer 
Representative  for  each  State  from  recommendations  of  interested  organi- 
zations and  individuals. 


Any  grape  grower  or  vintner  organization  or  individual  within  the 
Appellation  area  may  recommend  the  grape  grower  and  vintner  members 
of  the  Committee.    ^The  ATF  Administrative  Law  Judge  would  appoint  the 
grape  grower  and  vintner  members  of  the  Advisory  Committee. 

The  Public  Committee  hearings  would  have  the  purpose  of  soliciting 
pertinent  comment  from  all  affected  parties  (vintners,  growers,  whole- 
salers, retailers,  consumers,  government  officials,  etc.)  regarding 
the  criteria  and,  in  doing  so,  determine  if  the  establishment  of  the 
A/0  would  be  in  the  consumer's  interest.     The  A/0  should  be  meaningful 
to  the  consuming  public.     It  should  not  create  confusion.     It  should 
tend  to  eliminate  the  possibility  of  deception  and  foster  the  establish- 
ment of  standards  of  wine  quality  and  personality  associated  with  the 
appellation. 

To  initiate  the  process  and  apply  for  an  A/0  the  applicant  must 
submit : 


1.  Individual  statements  of  fact  supporting  his  knowledge  and  opinions  r 
garding  each  of  the  five  (5)  criteria  points. 

2.  A  United  States  Geological  Survey  (USGA)  map  of  such  scale  that  the 
physical  features  of  the  appellation  area  and  surrounds  are  readily  reco 
nizable.     The  map  shall  be  of  sufficient  scope  to  place  the  subject  area 
reasonable  perspective  to  its  general  area. 

3.  A  statement  describing  the  surrounding  area  in  general,  defining  its 
soils,  describing  the  major  cities  and  towns  and  geographic  features  and 
relating  its  historical  and  current  relationship  and  importance  to  the 
wine  industry. 

4.  A  list  of  all  assessor's  vineyard  parcels  (parcels  taxed  as  vineyards) 
by  parcel  number  and  registered  owner,  in  the  next  largest  political  sub 
division  in  which  the  delineated  appellation  region  or  place  is  located. 
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5.  A  list  of  all  assessor's  vineyard  parcels  by  parcel  number 
and  registered  owner  to  be  included  in  the  desired  Appellation 
of  Origin  area. 

6.  A  list  of  all  bonded  wineries  and  their  registered  owners 

in  the  next  largest  political  subdivision  in  which  the  delineated 
Appellation  region  or  place  is  located. 

7.  A  list  of  all  bonded  wineries  and  their  registered  owners  to  be 
located  in  the  desired  Appellation  of  Origin  area. 

With  regard  to  existing  Appellation  of  Origin's  presently  in  use  and 
approved  for  labelling,  but  which  do  not  correspond  to  counties,  they 
should  be  grandfathered.     Such  Appellations  must  be  defined  by  recogniza- 
ble geophysical  boundaries  and  include  vineyard  parcel  assessor  numbers 
within  three  (3)  years. 


Currently  the  A/O's  in  California  are: 


Alexander  Valley 
Central  Coast  Counties 
Livermore  Valley 
Napa  Valley 
Santa  Cruz  Mountains 


Napa  Sonoma  Mendocino 
North  Coast  Counties 
Russian  River  Valley 
Santa  Clara  Valley 


I  would  personally  like  to  thank  you  for  this  opportunity  to  express 
our  views  to  the  Bureau  and  I  would  consider  it  a  priviledge  to  answer 
any  questions  concerning  this  proposal  or  other  relevant  questions. 


Chairman,  Grape  Advisory 
Committee 


RJH/bm 


LAKE  COUNTY  VINTNERS 

POST  OFFICE  BOX  1045      LAKEPORT,  CALIFORNIA  95453 

April  13,  1976 
director 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

Washington,  D.C.  20226 

£ear  >r.  Tavist 

In  response  to  your  notice  250  published  25  February  19?6,  ^ake 
County  Vintners,  Inc.,  a  cooperative  representing  33  grape  growers, 
submits  this  oral  request  regarding  appellation  of  origin  designations. 

*e  feel  the  decision  of  which  area  is  to  be  designated  as  an 
appellation  should  remain  at  the  BAT?  level,  as  do  other  functions 
of  major  concern  for  the  consumer  such  as  label  approvals. 

Cne  of  our  main  conerns  is  thapiake  County, (California  be  included 
in  the  ftorth  Soast  Counties  Region  designs tion^for  numerous  reasons 
we  have  previously  documented  and  submitted  to  the  ATF  including 
similarity  of  climate,  grape  quality,  geographic  proximity  and  a 
substantial  history  of  grape  and  wine  production. 

If  a  new  state  agency  iscreated  to  carry  out  this  decision  process, 
1  this  would  not  be  in  the  best  interest  of  the  consumer.  First, 

tf-new  state  agency  will  be  subjected  to  a  Hariety  of  new  oressures  in 
an  amount  related  to  the  power  and  size  of  the  individual" groups. 
Second,  this  decision  process  affects  a  nationwide  and  even  worldwide 
consumer  group,  therefore,  it  would  seem  reasonable  that  only  a  federal 
agency  should  be  charged  with  the  responsibility  for  a  nationally 
consistant  and  objective  process. 

In  addition,  any  existing  State  agency  given  the  power  to  so 
designate  an  area  of  appellation  would  be  hardpressed  not  to  have 
some  typo  of  historical  connection  with  the  areas  in  dispute,  Thus, 
it  would  be  much  more  appropriate  to  isolate^  a  sensitive  issue  such 
as  this,  involving  a  number  of  counties,  from  the  state  level  and 
assign  the  power  of  designation  tbjf  the  EATF. 

The  'Vine  Institute  of  California,  which  represents  a  major  portion 
of  the  wine  industry,  I  understand  is  taxing  a  similar  position  in  this 
tregard  which  provides  overwhelming  support  of  this  request. 


Thanx  you, 
John  F.  ..ueller 
General  Manager 


Mr.   Davis,   Gentlemen:  * 

It  is  a  pleasure  to  appear  be r5£LL_jlDxuJjaw» 
San  Francisco.     I  wish  to  thank  the  Bureau  for  its 
willingness  to  bring  the  Hearing  to  San  Francisco, 
the  heart  of  the  California  wine  growing  country, 
so  that  all  vintners  large  and  small  will  have  the 
opportunity  to  testify  on  the  important  matters  con- 
tained in  your  proposals. 

I  am  Jefferson  E.   Peyser,   General  Counsel 
of  Wine  Institute,   the  trade  association  of  the 
California  wine  industry.     Wine  Institute  is  a  non- 
profit corporation  incorporated  in  1934.     Wine  Institute 
has  a  membership  of  some  19  3  California  vintners  who, 
together,  produce  nearly  70  percent  of  the  wine  pro- 
duced in  California  and  approximately  60  percent  of 
the  total  wine  production  of  the  United  States. 

During  the  more  than  40  years  I  have  had  the 
honor  to  represent  this  industry  before  you  the  California 
wine  industry  has  grown  from  the  very  humble  beginnings 
left  in  the  wake  of  prohibition  to  a  major  component  of 
the  California  agricultural  economic  spectrum.      In  1934 
American  per  capita  consumption  of  commercially  produced 
wine  stood  at  just  over  one-quarter  gallon.     By  1974  this 
figure  had  grown  to  1.653  gallons.     With  this  increased 
consumption  the  American  wine  consumer  has  steadily 


developed  his  wine  knowledge  and  sophistication.     In  post- 
repeal  days  he  was  primarily  interested  in  good  generic 
wines,  without  too  much  concern  for  the  wine's  vintage  or 
the  specific  location  of  the  grape  form  which  the  wine  was 
produced.     Sophisticated  wine  drinking  Americans  more  often 
than  not  focused  on  fine  vintages  from  Europe,   the  labels 
of  which  indicated  not  only  the  class  or  type  of  wine,  but 
also  the  vintage,   vineyard  and  other  appellation  of  origin. 

But  now  the  American  wine  industry  has  come  of  age, 
and  with  it  the  maturity  and  sophistication  of  the  wine- 
consuming  public.     With  California  wines  equal  in  quality 
to  any  in  the  world,  our  wine-buying  public  is  interested 
in  the  vintages,   the  varietals  and,   far  from  least,  the 
appellations  of  origin  of  the  product  it  consumes. 

Throughout  the  recent  history  of  our  industry  and 
your  Bureau,   ATF  has  done  a  careful  and  thorough  job  of 
policing  wine  industry  labels  to  insure  that  they  describe 
truthfully  the  wine  to  which  they  are  attached.     ATF  has 
developed  an  expertise  in  this  area  of  which  it  can  be 
justly  proud.      It  has  learned  a  great  deal  about  the  vint- 
ners and  their  products  which  it  regulates.     Most  important, 
it  has  done  a  creditable  job  in  fulfilling  its  mandate  under 
27  U.S.C.    section  205(e)    to  insure  that  wine  labels  "provide 
the  consumer  with  adequate  information  as  to  the  identity 
and  quality  of  the  products..." 
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For  as  long  as  I  can  remember  ATF  has  enforced 
section  4.25  of  27  C.F.R. ,  which  governs  appellations  of 
origin.     The  system  has  worked  well  and  efficiently,  and 
vintners  and  consumers  alike  have  come  to  rely  on  it  to 
insure  that  if  a  wine  bears  an  appellation  of  origin  at 
least  75  percent  of  the  wine  in  the  bottle   (or  95  percent 
if  the  wine  is  vintage  dated)    is  derived  from  fruit  or 
agricultural  products  grown  in  the  place  or  region  indi- 
cated,  that  it  is   fully  produced  and  finished  within 
the  state  in  which  such  place  or  region  is  located,  and 
that  it  conforms  to  the  laws  and  regulations  governing 
composition,  manufacture  and  designation  of  wines  for 
home  consumption. 

Now  the  Bureau  proposes  new  regulations  which  would, 
in  my  view,   seriously  jeopardize  the  integrity  of  the  entire 
system  of  appellation  of  origin  designation  in  the 
United  States.     While  the  Bureau  would  continue  to  recognize 
countries,   states  and  counties  as  appellations  of  origin,  it 
would  no  longer  approve,   for  American  wine,   areas  smaller 
than  those  listed  above  unless  such  areas  are  "precisely 
defined  by  geographical  boundaries  and  formally  established 
(by  statute  or  duly  promulgated  regulation)    by  the  State 
for  the  purpose  of  growing  fruit  or  other  agricultural  pro- 
ducts used  in  the  production  of  wine." 
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There  are  several  reasons  why  we  believe  the  Bureau's 
present  proposal  is  not  in  the  best  interest  of  the  consumer. 
Most  states  have  no  agency  qualified  or  equipped  to  perform 
the  service  of  granting  and  policing  appellations  of 
origin,  nor  have  any  of  their  political  subdivisions.  In 
addition,   it  would  inject  a  strong  political  element  into  an 
area  which  for  consumer  and  industry  alike  would  be  counter- 
productive at  best  and  self-defeating  and  potentially  destruc- 
tive at  worst.     No  matter  how  seriously  a  state  agency  might 
take  its  charge,   it  would  be  subjected  to  undeniable  political 
pressures  from  which  the  Bureau,   as  a  federal  agency,  is 
wholly  insulated.     Various  local  interests  would  attempt  to 
seek  appellations  which  might  not  be  justifiable  but  which, 
because  of  the  political  strength  of  these  interests,  would 
be  difficult  for  a  state  agency  with  political  ties  to  both 
the  governor  and  the  legislature  to  resist. 

Although  numerous  wine  growing  countries  have 
experimented  with  local  control  over  appellations  of  origin, 
their  experience  has  proved  my  point.     In  France,   as  L.Lenzen 
has  shown  in  his  excellent  study  of  French  and  American  wine 
appellations  of  origin,   "Bacchus  in  the  Hinterlands"  (58 
Trademark  Reporter  145  at  176    (1968)),   the  system  of  local 
control  "resulted  in  conflicting  decrees  issued  by  petty 
bureaucrats  who  attempted  to  help  local  industrialists  by 
giving  them  rights  to  profitable  names  such  as  'Champagne' 
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without  regard  to  the  quality  of  what  they  produced."  After 
over  100  sometimes  bloody  years,  during  which  the  French 
moved  progressively  closer  to  national  control,   they  created, 
in  1935,   the  National  Institute  of  Appellations  of  Origin 
which  still  regulates  appellations  of  origin  today.  In 
addition,  according  to  an  article  by  Robert  W.  Benson,  acting 
professor  of  law  at  Loyola  University  in  Los  Angeles,   in  the 
February,   1976  issue  of  the  "International  Wine  Letter  and 
Digest,"  Germany,    Italy,   Portugal  and  Spain  have  joined  France 
in  establishing  national  boards  to  regulate  appellations  of 
origin. 

An  additional  political  problem  which  would  occur 
if  states  or  political  subdivisions  thereof  had  the  authority 
to  regulate  appellations  of  origin  is  that  the  states  or 
political  bodies  of  states  would  act  to  effectuate  the  interests 
of  their  own  vintners  and  might  well  tend  to  approve  appella- 
tions which  are  misleading  or  meaningless  or  both.     By  way  of 
example,  we  in  California  are  justly  proud  of  the  fine  wines 
of  our  Napa  Valley.     Consumers  throughout  the  United  States 
have  come  to  rely  on  the  Napa  Valley  appellation  as  a  hallmark 
of  quality.     But,   under  the  proposed  system,   nothing  at  all 
would  prevent  another  state  from  denominating  a  region  with 
the  same  or  a  confusingly  similar  name.     The  Bureau  would  be 
forced  to  approve  labels  bearing  this  appellation,  providing 
the  appellation  had  been  properly  approved  by  the  state  agency, 
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and  the  consumer  and  the  California  Napa  Valley  wine  producers 
would  all  suffer.     Surely  ATF  would  not,   under  these  circum- 
stances, be  complying  with  the  requirements  of  27  U.S.C. 
section  205(e) . 

A  further  problem  with  the  Bureau's  proposal  is  that, 
as  I  have  heretofore  stated,  not  only  is  no  state  agency 
qualified  or  equipped  to  handle  the  matter  but  no  state  agency 
has  the  financial  resources,  or  even  the  interest,   to  accept 
the  responsibility  for  appellations  of  origin.     No  agency  of 
California  state  government  which  has  any  contact  with  our 
industry  wishes,   from  all  that  I  can  learn,   to  assume  this 
additional  responsibility  and  no  such  agency  has  staff  to 
do  so.     Thus,   if  the  present  proposal  becomes  effective  it 
will  mean  that,   since  there  is  no  agency  to  carry  out  its 
requirements,   the  appellations  of  origin  which  do  not  corres- 
pond to  county  lines,  but  on  which  the  consumer  and  winemaker 
have  both  come  to  rely,  will  automatically  be  eliminated. 
This  does  a  substantial  disservice  to  both. 

To  reiterate  certain  of  my  opening  comments,  just 
as  there  is  no  agency  with  the  experience,  money  or  manpower 
in  California  to  do  the  job  required  by  your  proposal,  there 
is  one  organization  which  has  proven,   over  the  years,  that 
it  has  all  three.     I  refer,  of  course,   to  your  own.  Your 
regional  offices  are  familiar  with  all  wine  producing  areas 
of  the  country.     Your  experience  with  appellations  of  origins 
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is  beyond  question.     You  are  adequately  funded  to  continue 
doing  the  careful  and  thorough  job  you  have  done  in  the 
past.     Perhaps  most  important,   you  and  only  you  are  in  a 
position  to  promulgate  and  enforce  national  standards  for 
appellations  of  origin  on  which  all  consumers  may  rely  when 
they  stop  to  select  American  wines,  whether  produced  in 
Arkansas,  New  York,  Ohio,  Michigan ,. Washington ,  California 
or  elsewhere.     Let  me  take  this  opportunity  to  respectfully 
urge  that  you  continue  to  do  so. 

The  proposal  which  the  American  wine  industry  is 
making  we  believe  is  scientific,  equitable  and  practical. 
I  say  the  American  wine  industry  for  I  understand  that  in 
addition  to  those  testifying  here  today  representatives 
of  the  wine  industry  of  New  York,  Ohio,  Michigan,  Indiana, 
and  possibly  other  states,  will  support  this  proposal  which 
is  as  follows: 

(a)     All  present  approved  appellations  of  origin 
to  be  grandfathered  in.     Those  firms  who 
have  approved  appellations  of  origin  have 
expended  large  sums  of  money  to  gain  both 
product  identity  and  consumer  acceptance . 
To  revoke  those  appellations  would  amount 
to  confiscation  of  property  without 
compensation . 
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(b)  That  appellations  of  origin  coinciding  with 
state  boundaries  be  automaticaaly  approved. 

(c)  Applications  for  appellations  of  origin  less 
than,  or  greater  than,   a  county  would  require 
presentation  to  an  advisory  committee  which 
would  make  its  determination  based  on  guide- 
lines which  must  be  first  approved  by  the 
BATF.     These  guidelines  would  be  uniform  for 
all  states  and  would  deal  with  scientific 
criteria  and  be  based  on  historical  facts 
and  the  like.     In  this  way  appellations  of 
origin  would  be  determined  everywhere  on 

the  same  basis  and  guidelines,  which  would 
result  in  uniformity  of  standards. 

(d)  The  advisory  board  would  consist  of  vintners 
selected  by  vintners,  growers  selected  by 
growers,   and  an  enological  expert  who  is 
neither  a  vintner  nor  a  grower  and  who  would 
be  an  informed  consumer  representative  so  to 
speak . 

Your  favorable  consideration  of  the  foregoing 
proposal  is  most  earnestly  solicited. 

And  now  Mr .   Chairman  and  gentlemen  of  the  panel  I 
shall  present  the  persons  who  shall  speak  on  behalf  of  this 
proposal. 
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Mr.   Gerald  Asher 
Monterey  Bay  Company 
600  Montgomery  Street 
San  Francisco,   Ca.  94111 

Mr.   Edmund  A.  Mirassou 
Mirassou  Vineyards 
Route   3,   Box  344 
San  Jose,   Ca.  95121 

Mr.   Karl  L.  Wente 
WEnte  Bros. 
5565  Tesla  Road 
Livermore,   Ca.      94  55  0 

Mr.  Michael  Biane 
Brookside  Vineyard  Co. 
9900  Buasti  Road 
Guasti,   Ca.  91743 

Mr.   Jack  Welsch 

Fromm  &  Sichel 

655  Beach  Street 

San  Francisco,   Ca.  94109 

Mr.   Charles  A.  Carpy 
Freemark  Abbey  Winery 
P.O.   Box  410 
St.   Helena,   Ca.  94574 

Mr.   Thomas  J.  Grady 
Almaden  Vineyards,  Inc. 
One  Maritime  Plaza 
San  Francisco,   Ca.  94111 
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ESTATE  BOTTLED 

Mr.   Chairman  and  Gentlemen: 

In  your  Notice  of  Hearing  you  have  also  proposed 
a  definition  for  "Estate  Bottled.  " 

This  has  been  a  complex  subject  over  the  years 
and  the  industry  does  believe  that  it  has  been  handled 
very  capably,   effectively  and  equitably  by  the  BATF . 

The  industry  would  prefer  that  the  present  pro- 
cedure of  making  determinations  upon  the  basis  of  each 
application  as  it  is  filed  would  be  preferable  to  any 
other  method.     However,  we  are  aware  that  the  Bureau  is 
desirous  of  a  definitive  definition.     Pursuant  to  the 
Notice,   the  Bureau  proposes  that  the  definition  be: 
"Wine... may  be  labeled  'Estate  Bottled' 
if  it  is  produced  by  the  bottling  winery 
entirely  from  grapes  grown  within  five 
miles  of,   and  on  property  owned  by,  the 
bottling  winery.     In  the  case  of  a  coopera- 
tive winery,   the  term  'owned  by  the 
bottling  winery'   shall  include  property 
owned  by  members  of  the  cooperative." 
The  industry  has  given  many  hours  of  discussion  and 
thought  to  this  proposal.     There  are  divergent  views  on  the 


matter.     After  much  deliberation  the  Executive  Committee  has 
recommended  that,    "An   'Estate  Bottled*  wine  is  wine  made 
100  percent  from  grapes  which  are  grown  on  vineyards  owned, 
leased  or  viticulturally  managed  by  the  winery  which  crushes, 
ferments  and  bottles  the  wine  in  its  own  facilities  within 
the  same  state  in  which  the  grapes  are  grown." 

It  will  be  noted  that  the  only  substantive  difference 
between  the  Bureau's  proposal  and  that  hereinabove  stated  is 
the  fact  that  the  proposed  definition  by  the  Department  pro- 
vides for  a  five  mile  limitation  whereas  the  criteria  in  the 
proposal  of  Wine  Institute  is  that  there  is  no  distance 
limitation  but  the  requirement  that  the  grapes  be  grown  on 
vineyards  owned,   leased  or  viticulturally  managed  by  the 
winery  which  crushes,   ferments  and  bottles  the  wine. 

It  must  be  recognized  that  conditions  have  changed 
in  connection  with  grape  growing,  not  only  in  California, 
but  everywhere.     It  is  impossible  to  have  all  grapes  grown 
adjacent  to  the  winery  and  the  figure  of  five  miles  is  simply 
an  arbitrary  one.     In  California  the  winery  which  produces 
wine  grows  grapes  many  more  miles  than  five  from  its  winery 
premises.     The  important  thing  is  that  the  winery  supervises 
the  growing  of  the  grapes  to  see  that  they  are  properly  culti- 
vated,  tends  to  the  harvesting  of  the  same,   the  crushing  of 
the  same,   and  the  production  of  the  same  in  premises  under 
the  same  ownership  or  management.     This  results  in  uniform 
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control  and  it  is  respectfully  submitted  is  more  important 
than  any  linear  distance. 


In  any  event,   this  is  the  proposal  of  the  Wine 
Institute.     There  will  be  other  views  expressed. 

I  will  now  present  the  witnesses  who  will  testify 
on  behalf  of  the  proposal  of  Wine  Institute. 


Mr.   Gerald  Asher 
Monterey  Bay  Company 
600  Montgomery  Street 
San  Francisco,  Ca.  94111 

Mr.   Michael  Biane 
Brooks ide  Vineyard  Co. 
9900  Guasti  Road 
Guasti,   Ca.  91743 


Mr.   Jack  Welsh 

Fromm  £  Sichel 

655  Beach  Street 

San  Francisco,   Ca.  94109 
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I.  INTRODUCTION 
A.      About  the  Author 
My  name  is  Louis  C.  Lenzen.     I  am  an  attorney  at  law  and  a  consumer 
of  wine. 

Since  January,  1976,  I  have  been  Associate  Counsel  of  Natomas 
Company,  which  is  engaged  in  petroleum  exploration,  production  and 
marketing;  ocean  transportation;  and  geothermal  energy  development.  More 
than  80%  of  Natomas'  income  is  derived  from  sources  outside  the  United 
States,  and  consequently  much  of  ray  present  practice  concerns  inter- 
national legal  matters. 

Prior  to  joining  Natomas,  I  was  associated  in  1968-1970  with 
Coudert  Freres,  the  Paris  office  of  a  maior  New  York  lav;  firm;  in  1970- 
1971,  with  Del  Monte  Corporation,  the  nation's  largest  caoner  of  fruits 
and  vegetables;  and  from  1972  through  1975,  with  Graham  &  James,  San  Francisco's 
largest  multinational  law  firm,  with  a  substantial  banking,  maritime, 
and  commercial  practice  concentrated  in  the  Pacific  Basin. 

After  my  graduation  in  1967  from  the  University  of  California 
School  of  Law  at  Berkeley,  I  was  a  Research  Fellow  for  an  academic  year 
at  the  Max  Planck  Institute  for  Foreign  and  International  Patent,  Copy- 
right, and  Competition  Law  in  Munich.     During  my  fellowship  in  West 
Germany,  I  published  in  the  United  States  Trademark  Association's 
Trademark  Reporter  an  article  entitled  "Bacchus  in  the  Hinterlands:  A 
Study  of  Denominations  of  Origin  in  French  and  American  Wine-Labeling 
Laws,"  58  TMR  145-187  (March,  1968).     This  article  was  reprinted  in  the 
June,  July,  and  August,  1968  issues  of  Wines  and  Vines  under  the  title 
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B.       Issues  Presented 
In  Notice  No.  280,  dated  June  26,  1975,   the  Treasury  Department's 
Bureau  of  Alcohol,  Tobacco  and  Firearms  (hereinafter  referred  to  as 
"BATF"  or  the  "Bureau")  published  on  page  30,117  of  Volume  40  of  the 
Federal  Register,  dated  July  17,  1975,  its  proposals  to  amend  its 
regulations  in  (redesignated)  27  CFR  4.10(p)  and  (q) ,  respectively,  to 
add  to  its  defined  terms  "appellation  of  origin"  and  "viticultural 
area."    The  definitions  of  each  would  be  "for  domestic  wine:     (i)  The 
United  States;   (ii)  a  State;   (iii)  a  county;   (iv)  a  region  or  place 
within  a  State  precisely  defined  by  geographical  boundaries,  and  formally 
established  (by  statute  or  duly  promulgated  regulation)  by  the  State  for 
the  purpose  of  growing  fruit  or  other  agricultural  products  used  in  the 
production  of  wine."     (40  FR  30,117) 

In  other  words,   the  BATF  would  abandon  its  present  jurisdiction 
over  designations  of  "appellations  of  origin"  and  "viticultural  areas." 
The  right  to  define  the  boundaries  of  such  geographical  regions  would 
thus  pass  from  the  Federal  Government  to  the  States  and,  possibly, 
political  subdivisions  thereof,  in  accordance  with  State  and  local  law. 

All  appellations  of  origin  for  domestic  wine,  previously  approved 
by  the  Bureau,  including  such  well-known  place  names  as  "Napa  Valley," 
"Livermore  Valley,"  "Finger  Lakes,"  and  "Lake  Erie  Islands"  would,  after 
a  year's  grace  period,  no  longer  be  allowed  on  American  wine  labels 
unless  formally  defined  (by  precise  geographical  boundaries)  by  the 
appropriate  State  (40  FR  30,117). 

In  respect  to  "foreign  wine,"  the  Bureau  proposes  that  its  new 


definitions  of  "appellation  of  origin"  and  "viticultural  area,"  re- 
spectively, include:     "(i)  a  country;   (ii)  a  State,  province  or  similar 
subdivision  of  a  country  or  ...  an  area  or  region  within  a  country 
recognized  by  that  country  for  the  purpose  of  growing  fruit  or  other 
agricultural  products  used  in  the  production  of  wine."     (40  FR  30,117) 

Finally,  the  BATF  has  proposed  in  its  Notice  No.  290,  dated 
February  17,  1976,  published  on  pages  8,188-8,189  of  Volume  41  of  the 
Federal  Register,  dated  February  25,  1976,  that  a  new  regulation, 
enumerated  §4.26,  be  inserted  in  27  CFR  Part  4  to  permit  grape  wine, 
table  wine,  and  dessert  wine  to  be  labeled  "Estate  bottled"  if  it  is 
produced  by  the  bottling  winery  entirely  from  grapes  grown  within  five 
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case  of  a  cooperative  winery  would  include  property  owned  by  members  of 
the  cooperative  (41  FR  8189) . 

The  principal  issues  raised  by  the  Bureau's  proposals  concerning 
"appellations  of  origin,"  "viticultural  areas"  and  "estate  bottled"  are, 
in  my  judgment,  the  following  five: 

1.      Would  the  abdication  by  an  agency  of  the  Federal  Government  to 
State  and  (if  in  accordance  with  State  law)  local  governments  of  this 
agency's  present  authority  to  define  "appellations  of  origin"  and  "viti- 
cultural areas"  be  repugnant  to  the  Supremacy  Clause  of  the  United 
States  Constitution  in  that  the  field  of  designating  origin  for  wine  has 
been  pre-empted  by  the  Federal  Government  because  of  Congressional 
enactment  of  the  Federal  Alcohol  Administration  Act,  the  Lanham  Trade- 
mark Act,  and  treaty  commitments  of  the  United  States  such  as  the  Paris 
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Convention  for  the  Protection  of  Industrial  Property,  as  amended  at 
Lisbon  in  1958,  and  the  General  Agreement  on  Tariffs  and  Trade? 

2.  Uould  the  practical  effect  of  surrendering  control  to  at  least 
fifty  States  and  potentially  many  more  localities  within  these  States  be 
to  increase  the  power  of  big  wineries  with  political  muscle  but  products 
of  uneven  quality  at  the  expense  of  small,  independent  producers  ded- 
icated to  premium  varietal  wines? 

3.  Would  recognition  by  the  Bureau  of  a  federally  sanctioned 
"appellation  of  origin"  or  "viticultural  area"  for  a  "foreign  wine"  risk 
a  possible  conflict  with  a  statutory  or  otherwise  duly  promulgated  State 
or  local  "appellation  of  origin"' or  "viticultural  area,"  particularly  in 
view  of  BATF's  decision  to  recognise  as  an  approved  "appellation  of 
origin"  or  "viticultural  area"  for  "foreign  wine"  any  "area  or  region 
within  a  country  recognized  by  that  country  for  the  purpose  of  growing 
fruit  or  other  agricultural  products  used  in  the  production  of  wine"? 

4.  Would  permitting  the  use  by  American  wine-makers  of  "estate- 
bottled",  which  the  BATF  concedes  is  "roughly  equivalent  "to  European 
terms  such  as  "original-abf iillung"  and  "mise  du  domaiue,"  promote  such 
aims  of  the  Federal  Alcohol  Administration  Act  as  "to  prohibit  deception 
of  the  consumer  . . .  provide  the  consumer  with  adequate  information  as  to 
the  identity  and  quality  of  products  ...   [and]  prohibit  statements  on 
the  label  that  are  false  [or]  misleading"? 

5.  Would  the  Bureau's  proposals  concerning  "appellations  of 
origin,"  "viticultural  areas,"  and  "estate-bottled"  promote  a  fair, 
meaningful,  internationally-acceptable  evolution  of  designations  of  wine 
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origin  in  the  United  States  so  that  such  appellations  may  one  day  become 
geographical  names,  enjoying  a  worldwide  reputation,  used  to  designate 
the  product  of  a  particular  place  which  possesses  recognized  characteristics 
resulting  from  topography,  climate,  soil,  and  grape  variety  combined 
with  carefully  controlled  methods  of  production? 

II.  ARGUMENT 

A-      Designation  of  Appellations  of  Wine  Origin  in  the  United  States 
Is  a  Field  That  Has  Been  Pre-Empted  by  the  Federal  Government  and 
State  or  Local  Regulation  Thereof  That  Might  Conflict  with  Previous 
Federal  Rule-Making  Would  Contravene  the  Supremacy  Clause  of  the 
United  States  Constitution. 

1.      By  Enacting  the  Federal  Alcohol  Administration  Act 
and  the  Lanham  Trademark  Act,  Congress  Has  So  Occupied 
the  Field  of  Regulating  Unfair  Competition  in  Wine 
Introduced  into  Interstate  Commerce  That  Federal  Policy 
"May  Not  Be  Set  at  Naught  nor  Its  Benefits  Denied"  by 
State  or  Local  Law. 

Under  the  Supremacy  Clause  of  the  Federal  Constitution  (Article  VI, 
Clause  2),  "...  the  Laws  of  the  United  States  ...  shall  be  the  supreme 
Law  of  the  Land  ...  any  Thing  in  the  ...  Laws  of  any  State  to  the 
Contrary  notwithstanding." 

- 

As  the  Supreme  Court  of  the  United  States  has  said  in  Kewanee  Oil 
Co.  v.  Bicron  Corp.   (1974),  416  U.S.  470,  479-480,  40  L.  Ed.  2d  315, 
325,  94  S.Ct.  1879: 


"[W]hen  state  law  touches  upon  the  area  of  federal  statutes  enacted 
pursuant  to  constitutional  authority,   'it  is  "familiar  doctrine" 
that  the  federal  policy  'may  not  be  set  at  naught,  or  its  benefits 
denied  by  state  law1.     [Citations  omitted]" 

Federal  concern  with  wine-making  on  a  national  scale  dates  from 
at  least  as  early  as  1817  when  by  Act  of  Congress,  it  was  provided  on 
March  3rd  of  that  year  that  certain  public  lands  were  to  be  set  aside 
and  disposed  of  "for  the  cultivation  of  the  vine  and  olive"  (Act  of 
Congress,  dated  March  3,  1817,  quoted  in  the  testimony  of  Hon.  Marion 
De  Vries,  Washington,  D.C.,  representing  the  California  Grape  Growers' 
League  in  Hearings  before  the  House  of  Representatives  Ways  and  Means 
Committee  on  June  8,  1933,  in  respect  to  Legalization  of  Wine  [73rd  Cong. 
H.R.  5888],  page  33.) 

In  1935,  Congress  passed  the  Federal  Alcohol  Adminsitraton  Act, 
49  Stat.  977,  27  U.S.C.   §§202  et  seq.,  the  constitutionality  of  which 
was  upheld  in  a.  number  of  decisions,  including:     Arrow  Distilleries  v. 
Alexander  (CA-7,  1940)  109  F.  2d  397,  certiorari  denied  60  S.Ct.  1095, 
310  U.S.  646,  84  L.Ed.  1412,  motion  granted  61  S.Ct.  55,  311  U.S.  613, 
85  L.  Ed.  389;  Hanf  v.  United  States  (CA-8,  1956)  235  F.  2d  710, 
certiorari  denied  77  S.Ct.  102,  352  U.S.  880,  1  L.Ed.  2d  81;  Levers 
v.  Berkshire  (CA-10,  1947),  195    F.  2d  689;  William  Jameson  &  Co. 
v.  Morganthau  (1939)  307  U.S.  171,  83  L.Ed.  1189,  59  S.Ct.  804; 
Washington  Brewers  Institute  v.  United  States  (CA-9,   1943),  137  F.  2d 
964,  certiorari  denied  320  U.S.  776,  64  S.Ct.  89,  88  L.Ed.  465;  and 
Duckworth  v.  State  of  Arkansas   (1940)  314  U.S.   390,   62  S.Ct.   311,  86  L.Ed 
294,  138  A.L.R.  1144. 


Section  5(e)  of  the  Federal  Alcohol  Administration  Act,  27  U.S.C. 
§205(e),  provides  in  pertinent  part  that  the  labeling  of  wine  shall  be 
"in  conformity  with  such  regulations  to  be  prescribed  by  the  Secretary 
of  the  Treasury  ...   (1)  as  will  prohibit  deception  of  the  consumer:  (2) 
as  will  provide  the  consumer  with  adequate  information  as  to  the  identity 
and  quality  of  products;   [and  (3)]  as  will  prohibit  statements  on  the 
label  that  are  false  or  misleading." 

In  William  Jameson      Co.  v.  Morganthau,  supra,  it  was  held  by  the 
Supreme  Court,  inter  alia,  that  the  exercise  of  the  powers  granted  to 
the  Federal  Government  under  Section  5  of  the  Federal  Alcohol  Administration 
Act  did  not  violate  the  Twenty-First  Amendment  and  that  there  was  "no 
substance"  in  the  petitioner's  assertions  to  the  contrary.     307  U.S.  171 
at  172. 

In  Hanf  v.  United  States;  supra,  moreover,  the  Court  of  Appeals  for 
the  Eighth  Circuit  reviewed  the  legislative  history  of  the  Federal 
Alcohol  Administration  Act  and  concluded  as  follows  (235  F.  2d  710  at 
717):     "the  House  of  Representatives  Report  ...  leaves  no  room  for  doubt 
that  Congress  felt  it  necessary,  in  order  to  properly  regulate  inter- 
state and  foreign  commerce  and  carry  out  its  duties  under  the  21st 
Amendment,  to  provide  for  some  control  over  those  engaged  in  ...  intra- 
state activities  because  of  the  effect  of  such  activities  on  interstate 
control. " 

(Cf.  Statement  of  the  Hon.  John  R.  McCormick,  Representative  from 
Massachusetts,  in  Hearings  on  the  Legalization  of  Wine,  supra,  page  6, 
in  which  he  contends  that  "the  Federal  Government,  even  with  the  eighteenth 
amendment  repealed,  will  retain  control  [and]   ...  certain  regulatory 
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powers"  immune  from  interference  from  the  States.) 

It  is  no  longer  open  to  doubt,   therefore,  that  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  of  the  Department  of  the  Treasury  has  the 
right  and  power  under  the  United  States  Constitution  to  regulate  wine 
labeling  for  products  in  interstate  and  foreign  commerce  in  accordance 
with  Section  5(e)  of  the  Federal  Alcohol  Administration  Act.  Indeed 
it  has,  together  with  predecessor  agencies,  occupied  this  field,  to 
the  absolute  exclusion  of  States  and  localities,  for  more  than  forty 
years . 

The  Bureau  now  proposes  to  abdicate  its  responsibilities  under  the 
Act  and  give  its  unwanted  powers  to  the  States  and,  if  in  accordance 
with  State  law,  subdivisions  thereof. 

It  is  the  author's  position  that  such  a  purported  delegation  of 
authority  to  the  States  and,  possibly,  Lo  localities  file!?  in  the  face 
of  the  Supremacy  Clause  of  the  United  States  in  that,  inter  alia,  the 
Federal  Government  has  (1)  pre-empted  the  field  of  designating  appellations 
of  wine  origin  and  viticultural  areas;  and  (2)  the  likelihood  of 
conflict  between  State  and,  potentially,  local  designations  of  origin 
and  the  scheme  of  federal  regulation  of  wine  labeling  is  so  great  that 
the  former  must  give  way  to  the  latter  in  the  interest  of  national 
control  of  unfair  competition  in  interstate  and  foreign  commerce. 

Directly  in  point  is  language  from  the  Court  of  Appeal's  opinion 
in  Bethlehem  Steel  Corp.  v.  Board  of  Commissioners  (DCA-2,  1969) , 
276  C.A.  2d  221,  80  Cal.  Rptr.  800,  a  decision  which  held  that  California's 
"Buy  American"  Act  was  an  unconstitutional  encroachment  upon  the  Federal 


Government's  exclusive  power  over  foreign  affairs  and  constituted  an 
undue  interference  with  the  United  States'  conduct  of  foreign  relations. 
276  C.A.  2d  221  at  224. 

At  pages  226-227,   the  Court  of  Appeal  writes   (footnotes  omitted 
and  emphasis  .supplied) : 

"0nly  JEM  federal  government  can  fix  the  rules  of  fair  competition 

When  such  competition  is  on  an  international  basis.  Foreign  

trade  is  properly  a  subject  of  national  concern,  not  state  regulation 
State  regulation  can  only  impede,  not  foster,  national  trade 
policies.  . .  . 

i 

"The  argument  is  nonetheless  advanced  that  until  such  times  as 
the  federal  government  acts,  either  by  conflicting  legislation 
or  international  agreement,  state  legislation  is  unobjectionable. 
In  Purdv  &  Fitzpatrick  vL  State  of  California,   71  Cal.  2d  566,  577 
[79  Cal.  Rptr.  77,  456  P.  2d  645  (1969)]  our  Supreme  Court  stated: 
_We  need  not  await  an  instance  of  actual  conflict  to  strike 
down  *  state  law  which  purports  to  regulate  a  subiect*matter 
which  Congress  simultaneously  aims  to  controj ■     The  opportunity 
|2E  £gteutial ^ conflict  is  too  great  to  permit  the  operation  of 
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to  the  accomplishment  and  execution  of  the  full  purposes  and 
objectives  of  Congress.'     (Hiner,  v.  Davidowitz  [312  U.3  52 
67,  85  L.  Ed.  581,  587,  61  S.Ct.  399]." 

In  the  instant  situation,  it  is  my  view  that  in  both  Section  5(e) 
of  the  Federal  Alcohol  Administration  Act,  supra,  and  in  Section  43(a) 
of  the  Lanham  Trademark  Act,  infra,  Congress  has  expressed  its  intent 
to  fix  the  rules  of  fair  competition  for  products  of  the  vine  that  are 
introduced  into  interstate  and  foreign  commerce.     False  or  misleading 
appellations  of  wine  origin  or  viticultural  areas  are  matters  of  national 
and  international  concern.     In  order  to  invalidate  a  State  or  local 
statute  or  regulation  which  purported  to  designate  an  appellation  of 
wine  origin  or  a  viticultural  area,  a  Court  would  not  have  to  await 
an  actual  conflict  between  a  State  or  local  rule  and  one  promulgated 
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by  the  Federal  Government  or  by  another  State  or  locality.  The 
opportunity  for  such  a  potential  conflict  is  simply  too  great  to  permit 
the  operation  of  the  State  law  and  a  Court  would  have  little  choice 
but  to  declare  the  State  statute  in  question  to  be  in  violation  of  the 
United  States  Constitution. 

One  need  hardly  strain  one's  imagination  to  postulate  an  actual 
conflict  between  a  State  designation  of  wine  origin  and  either  a 
federally-sanctioned  one  or  an  appellation  "duly  promulgated"  by  another 
State. 

The  name  "Dry  Creek"  is  one  of  which  the  Bureau  has  presumably 
been  made  aware.     It  is  a  common  -  one  might  say  ubiquitous  -  geographical 
term  which  may  be  found  on  the  maps  of  numerous  States,  and  in  portions 
of  the  Far  West,  I  should  venture  to  say  that  several  "Dry  Creeks" 
may  be  found  within  a  single  State.     It  is  possible  -  and  indeed  likely  - 
that  should  the  BATF's  proposed  definitions  of  "appellations  of  origin" 
and  "viticultural  areas"  become  effective,  more  than  one  State  might 
pass  a  statute  or  authorize  a  local  government  body  to  issue  a  regulation 
which  would  permit  the  use  of  "Dry  Creek"  on  labels  placed  on  wine 
bottles  distributed  in  interstate  or  foreign  commerce. 

The  result  would  be  that  the  consumer  of  wine,  faced  with  a  plethora 
of  "Dry  Creek"  labels  would  be  confused  and,  pOosibly,  misled. 

A  similar  result  would  occur  in  respect  to  appellations  of  origin 
which  the  Bureau  has  previously  approved  and  which,   it  must  be  conceded, 
have  received  consumer  recognition  and  acceptance  over  many  years. 
These  include  "Lake  Erie  Islands,"  an  appellation  of  origin  which  is 
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specifically  mentioned  in  BATF's  Notice  No.  280,  dated  June  26,  1975  (40 
FR  30,117). 

It  is  well  known  that  Lake  Erie  borders  at  least  tv70  wine  producing 
States  -  New  York  and  Ohio  -  to  say  nothing  of  Ontario,  a  wine-producing 
province  of  Canada.     Under  the  Bureau's  proposed  regulations  defining 
"appellations  of  origin"  and-  "viticultural  areas,"  there  is  absolutely 
nothing  to  preclude  New  York  from  defining  its  wines  from  its  "Lake  Erie 
Islands"  in  a  manner  which  is  wholly  inconsistent  and  indeed  at  odds  with 
"Lake  Erie  Islands"  wines  from  Ohio. 

Again,  with  a  neutral  Federal  Government  withdrawing  from  its 
proper  role  as  arbiter  of  possibly  varying  definitions  of  "Lake  Erie 
Islands"  wines  by  the  States  of  New  York  and  Ohio,  respectively,  it 
is  the  consumer  who  must  bear  the  burden  of  potential  deception. 

Under  Section  ^i(e)  of  the  xGacraj.  AXcchox  fiGiuxnx&t«.&<-ion  —-l ^ 
supra,  I  submit  that  the  Bureau  can  not  abandon  its  Congressionally- 
mandated  responsibilities  in  this  manner. 

Further  support  for  the  view  that  the  rules  of  fair  competition 
in  wine  labeling  is  properly  a  Federal  rather  than  a  State  or  local  concer 
is  found  in  the  Lanham  Trademark  Act  of  1946,  60  Stat.  426,  15  U.S.C. 
§§1051  et  seq. ,  as  amended. 

According  to  Senate  Report  No.  1333,  dated  May  14,  1946,  a 
major  aim  of  the  Lanham  Act  was  to  regulate  at  the  Federal  level  the 
field  of  unfair  competition.     "Unfair  competition,"  wrote  the  Senate 
Committee  on  Patents,  to  whom  was  referred  Representative  Lanham' s  bill 
[H.R.  1654],  "is  the  genus  of  which  trademark  infringement  is  but  one  of 
the  species."    U.S.  Code,  Congressional  Service,  79th  Cong.,   2nd  Sess., 
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p.  1275.     "The  purpose  of  this  bill  is  to  place  all  matters  relating  to 
trademarks  in  one  statute"  to  eliminate  'confusing  and  conflicting 
interpretations  of  ...  various  [state]  statutes  by  the  courts"  and  "to 
carry  out  by  statute  our  international  commitments"  in  the  field  of 
unfair  competition  "of  which  the  law  of  trademarks  is  but  a  part."  Id. 
at  pp.   1274,  1276,  and  1275. 

Section  45  of  the  Lanham  Act  defines  the  word  "commerce"  as  used 
therein  as  "all  commerce  which  may  lawfully  be  regulated  b}T  Congress." 
(60  Stat.  443,  15  U.S.C.  §1127) 

Section  43(a)  of  the  Lanham  Act  (60  Stat.  441,  15  U.S.C.  §1125[a]) 

provides,  moreover,  in  pertinent  -part  as  follows: 

"Any  person  who  shall  affix,  apply,  or  annex,  or  use  in 
connection  with  any  goods  or  services,  or  any  container  or 
containers  for  goods,  a  false  designation  of  origin,  or  any 
j  rt J  sp  OP-si.'.L pi  Lou        if  i»x't*y*^iiLaLJ.L»ri,   incxuc XD)g  wunoH  uc 
other  symbols  tending  falsely  to  describe  or  represent  the 
same,  and  shall  cause  such  goods  to  enter  into  commerce, 
and  any  person  who  shall  with  knowledge  of  the  falsity  of  such 
designation  of  origin  or  description  or  representation  cause 
or  procure  the  same  to  be  transported  or  used  in  commerce  or 
deliver  the  same  to  be  transported  or  used,  shall  be  liable 
to  a  civil  action  by  any  person  in  the  locality  falsely  in- 
dicated as  that  of  origin  or  in  the  region  in  which  such  locality 
is  situated,  or  by  any  person  who  believes  he  is  or  is  likely 
to  be  damaged  by  the  use  of  any  such  false  description  or 
representation." 

In  the  words  of  a  leading  commentator  on  the  Lanham  Act,  "any 
lingering  constitutional  misgivings  on  this  score  should  be  resolved 
for  all  time  on  the  premise  that  "there  can  be  no  doubt  under  the 
recent  decisions  of  the  Supreme  Court  of  the  constitutionality  of  a 
national  act  giving  substantive  as  distinguished  from  merely  pro- 
cedural rights  in  trademarks  in  commerce'"  (Rudolf  Callmann,  The  Law  of  Unf nir 
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Competition  and  Trademarks,  3d  Ed.   [1970],   §97.2,  Vol.  4,  pp.  580-581, 
quoting  Report  of  the  Senate  Committee  in  U.S.  Code  Congressional 
Service,  op_.  cit.  ,  p.  1277).    The  above  language  from  the  legislative 
history  of  the  Lanham  Act  was  quoted  with  approval  by  Judge  L.  Hand  in 
S.C.  Johnson  &  Sen,  Inc.  v.  Johnson     (TONY,  1948),  8  FPU)  217,  affd.  (CA- 
2,  1949),  175  F.  2d  176. 

It  is  important  to  emphasize,  moreover,  that  not  only  is  the 
Federal  regulation  of  trademarks  of  indubitable  constitutionality  under 
the  Commerce  Clause,  but  trademark  law  in  this  country  is  also  inextricably 
linked  to  the  law  of  unfair  competition.     "The  trend  in  American  trade- 
mark law  is,"  according  to  Callmann,  "in  the  direction  of  German  law 
with  respect  to  the  well-settled  principle  that  the  law  of  trademarks  is 
only  a  part  of  the  law  of  unfair  competition."     (Callmann,  op.  cit. , 
§97.1,  p.  577)     Of.  U.S.  Code  Cong.  Serv.,  Senace  Report,  p.  1275, 
quoted  supra. 

And  the  portion  of  the  Lanham  Act  that  deals  most  specifically  with 

acts  of  unfair  competition  is  Section  43(a),  supra ,  about  which  Judge 

Hastie  of  the  Court  of  Appeal  for  the  Third  Circuit  writes  in  L 'Aiglon 

Apparel,  Inc.  v.  Lana  Lobell,  Inc.     (CA-3,  1954),  214  F.  2d  649  at  651: 

"It  seems  to  us  that  Congress  has  defined  a  statutory  civil  wrong 
of  false  representation  of  goods  in  commerce  and  has  given  a  broad 
class  of  suitors  injured  or  likely  to  be  injured  by  such  wrong  the 
right  of  relief  in  federal  courts." 

That  such  relief  is  available  exclusively  in  Federal  rather  than 
State  courts  is  stressed  in  S.C.  Johnson      Son  v.  Johnson ,  supra ,  175 
F.  2d  176  at  178,  wherein  it  is  stated  that  "it  is  no  longer  open  to 
doubt  that  the  present  [Lanham]  act  created  rights  uniform  throughout 
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the  Union,  in  the  interpretation  of  which  we  are  not  limited  by  local 
law. " 

In  accord  with  this  position  is  the  decision  of  the  Court  of  Appeals 
for  the  Ninth  Circuit  in  Mister  Donut  of  America  v.  Mr^  Donut,  Inc. 
(CA-9,  1969)  41S  F.  2d  839.     In  this  case,  the  plaintiff  sought  to 
obviate  the  effect  of  a  defense  against  infringement  by  interjecting 
a  statute  of  the  State  of  California  (Business  and  Professions  Code 
§14270).     The  Court  was  unanimous  in  rejecting  this  unwarranted  in- 
trusion into  what  was,  in  effect,  a  federal  law  of  unfair  competition. 
It  writes  (418  F.  2d  838  at  844-845): 

"What  the  effect  of  this  California  statutory  provision  might 

be  if  the  Lanham  Act  had  not  been  passed,  we  need  not  decide. 

The  Lanham  Act  has  pre-empted  the  field  of  trademark  law  and  controls 

It  follows  that  the  defense  provided  in  Section  1115(b)(5)  of  the 

Act  cannot  be  voided  by  state  statute.     Burger  King  of  Florida, 

Inc.  v.  Hoots,  403  F.   2d  904  (CA-7,  1968)." 

In  Mariniello  v.  Shell  Oil  Company  (D.N.J. ,  1974)  368  F.  Supp. 
1401,  the  Court  reached  a  similar  conclusion  in  holding  that  the 
Supremacy  Clause  of  the  Federal  Constitution  prohibits  a  State  from 
legislating  in  respect  to  the  field  of  federally-registered  trademarks. 
In  support  of  this  result,  the  Marina ello  court  cites  Florida  Lime  &_ 
Avocado  Growers,  Inc.  v.  Paul  (1963),  373  U.S.  132,  142,  83  S.Ct.  1210, 
1217,  10  L.Ed.  2d  248,  where  it  states  "[t]he  test  of  whether  both  federal 
and  state  regulations  may  operate,  or  the  state  regulation  must  give 
way,  is  whether  regulations  can  be  enforced  without  impairing  the 
federal  superintendence  of  the  field...."     It  quotes  Perez  v. 
Campbell  (1971)  402  U.S.   637,   652,  91  S.Ct.   1704,   1712,   29  L.Ed.  2d 
233  as  follows: 
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"[A]ny  state  legislation  which  frustrates  the  full  effective- 
ness of  federal  law  is  rendered  invalid  by  the  Supremacy  Clause." 
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In  the  instant  situation,  it  is  my  position  that  State  legislatic 
in  the  field  of  appellations  of  wine  origin  or  viticultural  areas 
would  frustrate  the  full  effectiveness  of  federal  law,  as  expressed 
in  unambiguous  Congressional  enactments  concerning  the  law  of  unfair 
competition,  two  examples  of  which  are  the  Federal  Alcohol  Administration 
Act  and  the  Lanham  Trademark  Act. 

The  conclusion  is  inescapable,  therefore,  that  the  Bureau's 
proposed  amendments  in  (redesignated)  27  CFR  4.10(p)  and  (q)  are 
rendered  invalid  by  the  Supremacy  Clause  of  the  Constitution  cf  the 
United  States. 

2.      Because  the  United  States  Has  Entered  Into  Conventions 
and  Treaties  with  Foreign  Nations  Which  Concern  Appellations 
of  Wine  Origin  and  Viticultural  Areas,  the  Designation  of 
Same  by  Stateror  Localities  Would  Constitute  An  Unconstitutional 
Encroachment  upon  the  Federal  Government's  Exclusive  Power 
over  Foreign  Affairs  and  an  Undue  Interference  with. the  United 
States'  Conduct  of  Foreign  Relations. 

On  May  30,  1887,  the  United  States  became  a  Member  of  the  Inter- 
national Union  for  the  Protection  of ' Industrial  Property,  known  universal!; 
as  the  "Paris  Union."    It  subsequently  adhered  to  various  revisions 
in  the  text  of  the  Convention  which  were  accomplished  at  Brussels  in 
1900,  Washington  in  1911,  The  Hague  in  1925,  London  in  1924,  Lisbon 
in  1958,  and  Stockholm  in  1967.     (See:     Callmann,  op.,  cit,   §99. 1(a), 
1975  Cumulative  Supplement,  Vol.  4,  p.   104)     As  of  January  1,  1975, 
a  total  of  eighty-one  countries  had  become  members  of  the  Paris  Union, 
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and  upon  information  and  belief,  there  have  been  additional  adherents 
during  1975  and  early  1976. 

Article  10  bis  of  the  Paris  Convention,  as  revised  at  Lisbon 
in  1958,  prohibits  as  a  form  of  unfair  competition  "indications  or 
allegations  the  use  of  which  in  the  course  of  trade  is  liable  to 
mislead  the  public,  as  to  the  nature,   the  manufacturing  process,  the 
characteristics,  the  suitability  for  their  purpose  or  the  quantity 
of  the  goods." 

As  Callmann  has  pointed  out,  Article  10  bis  is  "much  broader" 
than  Section  43(a)  of  the  Lanham  Act. 

Furthermore,  as  Chief  Justice  Hughes  stated  in  Bacardi  Corporation 
of  America  v.  Dcmenech  (1940),   311  U.S.  150,   85  L.Ed.  98,   61  S.Ct.  219, 
"[t]his  treaty  [establishing  the  Paris  Union]  on  ratification  became 
a  part  of  our  law.     No  special  legislation  in  the  United  States  is 
necessary  to  make  it  effective." 

In  hlAiSl£}l  Apparel,   Inc^  v^  Lana  Lob ell,   Inc.,  supra,  Circuit 
Judge  Kastie's  study  of  the  legislative  history  of  the  Lanham  Act  led 
him  to  conclude,  moreover,  that  in  passing  this  legislation,  it  was  "the 
intent  of  Congress  ...  to  implement  international  agreements  which  were 
not  self-executing  and  which  varied  in  their  coverage  of  practices  in 
the  field  of  unfair  competition."     (214  F.  2d  649  at  654)    He  views  the 
"effective  protection  against  unfair  competition"  in  the  Lanham  Act 
as  "coextensive  with  the  varying  substantive  provisions  of  . . .  inter- 
national agreements."     (Id.)    (Cf.  U.S.  Code,  Cong.   Serv. ,  Senate  Report, 
op-  cit.,  p.  1276.) 
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It  is  well  settled  that,  in  respect  to  multinational  treaties  such 
as  the  Convention  creating  the  Paris  Union,  "the  exclusivity  of  the 
federal  government's  power  in  this  sphere  is  predicated  upon  the 
'irrefutable  postulate  that  though  the  states  [are]  several,  their 
people  in  respect  to  foreign  affairs  [are]  one. '     (Bethlehem  Steel  Ccrp . 
v.  Board  of  Commissioners,  supra,   276  C.A.  2d  221  at  225,  quoting 
United  States  v.  Curtiss-Wright  Export  Corp.,   299  U.S.  304,  317, 
81  L.Ed.  255  at  261,  57  S.Ct.  216.) 

In  the  instant  situation,  if  States  or  localities  are  permitted  to 
designate  appellations  of  wine  origin,  adverse  international  con- 
sequences could  follow. 

The  example  of  "Lake  Erie  Islands"  wine  comes  readily  to  mind, 
for  wine-producing  Ontario,  Canada,  borders  Lake  Erie,  as  do  competing 
vineyards  m  New  xorK  and  Oftio.     Canada  became  a  memijer  oi~.  tne  Fans. 
Union  as  long  ago  as  June  12,  1925,  and  in  the  event  of  the  distribution 
in  international  commerce  of  labels  on  "Lake  Erie  Islands  '  wine  that 
it  considered  to  be  misleading  (notwithstanding  their  having  been  sanctioned 
by  officials  in  New  York  or  Ohio) ,  Canada  might  invoke  Article  10  bis 
of  the  Paris  Convention  -  to  the  detriment  of  the  United  States  and 
its  foreign  policy. 

If  the  Bureau  abdicates  its  Congressionally-mandated  responsibility 
to  regulate  appellations  of  wine  origin  and  viticultural  areas,  it  is 
possible,  moreover,  that  even  direr  results  might  follow. 

A  Florida  statute,  for  example,  later  held  unconstitutional, 
simply  declared  that  the  importation  of  "foreign"  cement  "amounts  to 
unfair  competition  being  forced  on  this  great  industry  in  Florida." 
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Hale  v.  Bimco  Trading  Co.   (1939) ,  306  U.S.  375,  380,  83  L.Ed.  771, 
59  S.Ct.  526.     It  takes  little  imagination  to  conjure  up  the  spectre 
of  New  York  and  Ohio  wine-makers  seeking  a  similar  prohibition  against 
"foreign"  "Lake  Erie  Islands"  wine  from  Ontario. 

As  Governor  Randolph  of  Virginia  emphasized  as  early  as  1787, 
speaking  at  the  beginning  of  the  Constitutional  Convention,  the  power 
of  the  Federal  Government  is  exclusive  when  all  of  the  factors  and 
circumstances  involved  give  the  matter  a  national  character  and  significance 
outweighing  local  characteristics,  inherent  or  otherwise  "in  all  cases 
to  which  the  separate  States  are  incompetent;  or  in  which  the  harmony 
of  the  United  States  may  be  interrupted  by  the  exercise  of  individual 
legislation."     (Governor  Randolph  quoted  in  F.D.G.  nibble,  State  and 
National  Power  over  Commerce  [1937],  p.  3) 

Cf.  Cloverleaf  Butter  Co.  v.  Patterson  (1942)  315  U.S.  148,  154, 
86  L.Ed.  754,  G2  S.Ct.  491,  reh.  denied  (1942)  315  U.S.  78?,  86  L.Ed. 
1223,  62  S.Ct.  991;  Kelly  v.  Washington   (1937)   302  U.S.  1,   82  L.Ed.  3, 
58  S.Ct.  87;  and  Callmann,  on.  cit.   511.2(a),  p.  229. 

It  is  submitted  that  State  or  local  designation  of  appellations 
of  wine  origin  or  viticultural  areas  is  a  matter  in  which  the  harmony 
of  the  United  States  would  be  interrupted  by  the  exercise  of  individual, 
crazy-quilt  legislation. 

Our  foreign  relations  might  be  further  affected  in  that  not 
only  might  Article  10  bis  of  the  Paris  Convention  be  breached  but  also 
Article  9  of  the  General  Agreement  on  Tariffs  and  Trade  (GATT) ,  to 
which  the  United  States  is  original  contracting  party,   61  Stat.  Part  6 
A2051,  TIAS  1700  (1947). 
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Said  Article  9  provides  in  pertinent  part  that: 

"The  contracting  parties  shall  co-operate  with  each  other 
with  a  view  to  preventing  the  use  of  trade  names  in  such  a 
manner  as  to  misrepresent  the  true  origin  of  a  product,  to  the 
detriment  or'  such  distinctive  regional  or  geographic  names  of 
products  of  the  territory  of  a  contracting  party  as  are  protected 
by  its  legislation.     Each  contracting  party  shall  accord  full 
and  sympathetic  consideration  to  such  requests  or  representations 
as  may  be  made  by  any  other  contracting  party  regarding  the 
application  of  the  undertaking  set  forth  in  the  preceeding  sentence 
to  names  of  products  which  have  been  communicated  to  it  by  another 
contracting  party." 

Should  appellations  of  wine  origin  and  viticultural  areas  be 
established  by  at  least  fifty  different  State  legislatures  and  possibly 
hundreds  of  local  governing  bodies  as  well,  compliance  with  Article  9  of 
GATT  quotco  immediately  above  would,  in  my  judgment,  be  virtually  im- 
possible. 

Duckworth  v.  State  of  Arkansas ,  supra,  an  action  which  unsuccessfully 

challenged  the  constitutionality  of  the  Federal  Alcohol  Administration 

Act  (314  U.S.  390  at  401): 

"[T]he  vital  national  interest  in  free  commerce  among  the  States 
[and  with  foreign  nations]  must  not  be  jeopardized  [by]  the  ag- 
gregate strangling  effect  of  a  multiplicity  of  individually  petty 
and  diverse  and  local  regulations  [each  of  which]  may  serve  some 
local  purpose  worthy  enough  by  itself." 

It  is  to  the  tangible  results  which  might  follow  such  a  multiplicity 
of  individually  petty  and  diverse  and  local  regulations  that  we  must  now 
briefly  turn. 
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B.      The  Practical  Consequences  of  Surrendering  Control  to  A 
Minimum  of  Fifty  States  and  Possibly  Many  More  Localities  Would 
Be  to  Increase  the  Power  of  Big  Wineries  with  Political  Muscle 
But  Products  of  Uneven  Quality  at  the  Expense  of  Their  Smaller 
Independent  Competitors  Dedicated  to  the  Production  of  Premium 
Varietal  Wines . 

1.      The  Experience  of  New  York  State  Demonstrates  How 
Large  Vintners  Can  Shackle  Competition  from  Farm  Wineries  and 
Quality-Conscious  Makers  of  Limited  Quantities  of  Wine  through 
Allegedly  "Uniform"  License  Fees,  Wholesaling  and  Promotion 
Practices. 

Attached  hereto  and  made  a  part  hereof  as  Exhibit  A  is  an  article 
by  Frank  J.  Prial  in  the  New  York  Times  of  February  25,  1976.  Entitled 
"State's  Small  Vintners  Press  for  Changes,  "  Mr.  Prial' s  article  relates 
how  the  small  winemakers  of  New  York  State  contend  that  this  juris- 
diction's wine  laws  are  fifteen  years  behind  Caifornia  and  even  Arkansas 
and  Michigan  because  large  vintners  have  used  their  political  muscle 
in  the  State  Legislature  to  frustrate  equitable  laws  relative  to  licensing, 
wholesaling,  and  promotion. 

Mr.  Prial  points  out  that  "there  has  recently  been  a  heartening 
flurry  of  activity  on  the  part  of  the  State  of  New  York  on  behalf  of 
a  long-neglected  portion  of  its  wine  industry:     the  small,  premium 
wineries  interested  primarily  in  the  fine  wine  market." 

These  quality-conscious  vintners  with  limited  production  believe 
that  reform  in  New  York  State  is  long  overdue.     They  emphasize  that: 
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'In  California,  most  small,  premium  wineries  ship  much 
of  their  production  to  retail  customers  within  the  state  by 
truck  or  rail  or  freight.     This  is  forbidden  in  New  York. 
In  most  wine  regions  of  the  world  and  in  most  other  wine  pro- 
ducing states  in  this  country,  small  wineries  pay  smaller 
licensing  fees  than  large  wineries.     Not  in  New  York. 

"Here  a  Benmarl  or  a  Bully  Hill  pays  exactly  the  same 
license  fee  to  the  state  as  one  of  the  giants.     Here,  too,  the 
small  winery  must  sell  most  of  its  wine  through  a  wholesaler 
who  may  or  may  not  be  interested  in  a  little-known 
product  with  uncertain  supply. 

"Bills  to  change  all  this  have  been  introduced  periodically 
only  to  die  in  committee.     The  small  winemakers" say  the  bills 
are  killed  at  the  behest  of  the  big  winemakers.     They  say,  too, 
that  the  wine  industry  in  New  York  la  probably  15  years  behind 
the  industry  in  California  and  even  in  states  such  as  Arkansas 
and  Michigan,  where  old,  pre-Prohibition  wineries  have  been 
brought  back  to  life  and  business  is  booming  

Hardly  a  plane  arrives  here  from  France  or  Germany  without 
still  another  count  or  baron  to  promote  his  rare  vintages. 
A  man  who  makes  wine  70  miles  from  Times  Square  is  forbidden 
by  law  from  doing  the  same  thing.... 

"The  small  producers  are  bitter  over  what  they  consider  harass- 
ment by  the  State  Liquor  Authority,  especially  since  they  are 
convinced  much  of  it  is  looked  upen  with  favor  by  the  larger 
commercial  producers  and  the  State  Department  of  Agriculture." 

It  is  not  the  purpose  of  these  Comments  to  uncritically  applaud 
all  of  the  complaints  of  New  York's  small,  premium  wineries.'  The 
conclusion  is  inescapable,  however,  that  their  larger  competitors 
have  far  more  political  influence  in  Albany  than  they  do  in  Washington, 
D.C.    To  abandon  to  States  and  possibly  localities,  therefore,  control 
over  appellations  of  wine  origin  and  viticultural  areas  would  be  likely 
to  enhance  the  power  in  State  legislatures  of  larger  wineries  with  political 
muscle  but  wines  of  uneven  quality  at  the  expense  of  their  smaller, 
independent  competitors  dedicated  to  the  production  of  premium  varietal 
wines . 
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2.      In  Europe,  Recent  Changes  in  French  and  German  Wine 
Laws  Have  Resulted  from  Efforts  to  Overcome  Local  Pressures  and 
Achieve  Nationally  Recognized  Standards  of  Quality. 
Attached  hereto  and  made  a  part  hereof  as  Exhibit  B  is  an  article 
entitled  "Tackling  the  Wine  Frauds"  by  Pierre-Marie  Doutrelant  which 
appeared  in  the  respected  Paris  daily,  Le  Monde,  on  June  29,  1974,  and 
which  was  reprinted  in  the  French  newspaper's  weekly  English  Edition  on 
July  6,  1974. 

M.  Doutrelant  declares  that  "at  last  action  is  being  taken  against 
the  big  scandal  of  French  wines,  besides  which  the  doctoring  of  Bordeaux- 
Is  only  petty  thievery.    This  is  the  scandal  of  organized  over-production, 
the  race  for  bigger  and  bigger  yields,  or  to  put  it  in  the  earthy  language 
of  the  winegrower  of  'getting  the  vines  to  piss.'" 

To  deal  with  this  serious  problem,  Agricultural  Minister  Christian 
Bonnet  examined  proposals  for  overhauling  the  legislation  governing 
the  manufacture  and  sale  of  wines  bearing  the  description  "appellation 
d'origine  controllee"  (AOC).     The  amendments  suggested  by  the  Institut 
National  des  Appellations  d'Origine  (INAO)  were  subsequently  adopted 
and  were  made  effective,  over  the  protests  of  less  reputable  producers, 
in  time  for  the  1975  vintage. 

As  M.  Doutrelant  stresses  in  his  article,  a  central  idea  of  these 
recent  reforms  in  French  wine  labeling  laws  is  "to  prevent  local 
pressures  in  Bordeaux  or  Burgandy  or  wherever  from  obtaining  excessive 
reclassifications"  permitting  over  production  in  years  of  abundant 
harvests.     (Emphasis  supplied.) 
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^      In  France,  the  country's  entire  system  of  wine  labeling  regulations 
is  based  upon  a  national  body  (INAO)  whose  task  it  is  to  codify, 
supervise,  and  publish  local  standards  and  methods  in  respect  to 
appellations  of  wine  origin  and  viticultural  areas.     (A.  Devletian, 
"La  Protection  des  Appellations  d'Orlgine  et  des  Indications  de  Provenance,' 
INAO,  Macon,  1957,  p.  53  originally  published  in  French  in  four  parts  in 
"La  Propriety  Industrielle"  (November,  1956,  through  February,  1957,  and 
published  in  English  in  summary  form  in  "The  Industrial  Property  Quarterly" 
of  April,  1957;  Paul  Roubier,  Le  Droit  de  la  Progjlgtg  Industrielle, 
Paris,  1954,  Vol.  II,  PP,  791-792;  for  a  brief  history  of  the  struggle 
of  French  authorities  to  overcome  local  conflicts  and  prejudices  and 
establish  their  regime  of  designating  appellations  of  wine  origin 

.     .  „   _  „  w-)o    gee  the.  author's  "Bacchus  in  the 
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Hinterlands,"  supra,  especially  pp.  175-182.) 

Finally,  it  is  noteworthy  that  not  only  in  France  but  also  in 
Germany,  legislation  effective  in  1971  has  sought  with  notable  success 
to  simplify  that  country's  previously  extraordinarily  complex  wine,  laws 
in  the  name  of  a  uniform  national  system,  effective  throughout  the 
country.    During  my  stay  in  Munich  in  1967-1968,  I  became  personally 
acquainted  with  Dr.  Hans-Jorg  Koch,  one  of  West  Germany's  leading 
authorities  on  the  1971  legislation  and  the  author  of  a  two  volume 
annotated  text  of  the  law,  complete  with  commentaries  and  digests  of 
court  decisions  interpreting  the  statutes.     Dr.  Koch  has  assured  me  that 
a  major  aim  of  the  1971  legislation  was  to  establish  an  impartial  arbiter 
which  could  resist  3ocal  pressures  and  achieve  at  the  level  of  the 
^.German  Federal  Government  a  fair  and  meaningful  system  of  appellations 
of  wine  origin  and  viticultural  areas. 
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It  is  submitted  that  such  a  goal  is  unrealizable  in  the  United 
^-States  if  the  Bureau's  proposals  set  forth  in  its  Notice  No.  280  arc  ever 
adopted  in  this  country. 

C .      Recognition  by  BATF  of  a  Federally-Sanctioned  "Appellation 
of  Origin"  or  "Viticultural  Area"  for  a  "Foreign  Wine"  Would  Risk 
a  Possible  Conflict  with  a  Statutory  or  Otherwise  Duly  Promulgated 
State  or  Local  "Appellation  of  Origin"  or  "Viticultural  Area," 
Particularly  in  View  of  the  Bureau ' s  Proposal  to  Recognize  as  an 
Approved  "Appellation  of  Origin"  or  "Viticultural  Area"  for 
"Foreign  Wine"  any_  "Area  or  Region  within  a  Country  for  the  Purpose 
of  Crowing  Fruit  or  Other  Agricultural  Products  Used  in  the  Production 
of  Wine." 

In  its  Notice  No.  280,  published  in  the  Federal  Register  on  July  17, 
^^ly'/3,  the  BATF  proposes  in  respect  to  "foreign  wine"  that  an  "appellation 
of  origin"  or  "viticultural  area"  therefor  be  "(i)  a  country;   (ii)  a 
State,  province  or  similar  subdivision  of  a  country;  or  ...  an  area  or 
region  within  a  country  recognized  by  that  country  for  the  purpose  of 
growing  fruit  or  other  agricultural  products  used  in  the  production  of  wine. 

I  have  no  quarrel  with  this  proposal  whatsoever ,  and  indeed  I 
venture  to  suggest  that  by  permitting  as  designations  of  foreign  wine 
origin  areas  or  regions  within  a  country  recognized  by  that  country 
for  the  purpose  of  growing  fruit  or  other  argricultural  products  used 
in  the  production  of  wine,  the  United  States  is  merely  -  and  at  long 
last  -  beginning  to  live  up  to  its  treaty  commitments  as  set  forth 
in  Article  10  bis  of  the  Paris  Convention  and  Article  9  of  the  General 
Agreement  on  Tariffs  and  Trade. 
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My  concern  is  simply  that  if  the  Bureau's  proposed  regulations 
^,be  adopted,  State  or  local  governments  would  show  less  solicitude 
toward  appellations  of  foreign  wine  origin  or  foreign  viticultural 
areas  than  the  Bureau  would  in  the  exercise  of  its  responsibilities 
over  these  matters. 

In  New  York  or  Ohio,  legislatures  might  be  persuaded  not  to 
recognize  "Lake  Erie  Islands"  wine  produced  in  neighboring  Canada, 
and  in  such  an  event,  there  would  be  a  possible  conflict  with  the  BATF's 
recognition  of  "Lake  Erie  Islands"  wine  as  an  appellation  of  foreign 
wine  origin  pursuant  to  Its  (redesignated)  27  CFR  §4.10(p)(3). 

Lastly,  it  should  be  stressed  that  designations  of  foreign  wine 
origin  is  properly  a  job  for  the  Federal  Government  rather  than  for  Stat 
or  localities.     Representatives  of  the  central  government  have  recently 

een  successful  in  this  connection  to  a  degree  that  State  officials 
could  almost  cert.) inly  not  have  been  in  resolving  a  potential  dispute 
between  Trance  and  the  United  States  over  "Bourbon"  whiskey  and  French 
"Cognac." 

As  reported  by  Stephan  P.  Ladas  in  Patents,  Trademarks ,  and  Related 
Rj-ghts:     National  and  International  Protection  (Cambridge,  Mass.,  1975), 
Vol.  Ill  §865,  p.  1611,  by  an.  exchange  of  letters  between  the  French 
Minister  of  Foreign  Affairs  and  the  United  States  Ambassador  in  France 
of  December  2,  1970,  and  January  18,  1971, . respect ively,  France  agreed 
to  prohibit  the  sale  in  France  and  the  export  from  France  of  products 
bearing  the  appellations  "Bourbon"  and  "Bourbon  Whiskey"  to  designate 
any  whiskey  or  blend  of  whiskeys  unless  made  in  the  United  States  in 
conformity  with  the  American  legislation  regulating  the  manufacture 
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of  such  whisky.     In  exchange  for  this  undertaking  by  France,  the 
United  States  obligated  itself  to  reserve  in  the  interstate  and 
foreign  commerce  of  the  United  States  the  appellations  "Cognac," 
"Armagnac,"  and  "Calvados"  to  French  products  having  the  right  to 
these  appellations  by  virtue  of  French  legislation  and  to  suppress 
the  use  of  such  appellations  for  all  other  products.     In  both  cases, 
the  use  of  such  names  accompanied  by  expressions  like  "type,"  "kind," 
or  "fashion"  is  also  prohibited  as  well  as  those  accompanied  by  the 
indication  of  the  true  place  of  origin. 

Should  the.  full  extent  of  the  Bureau's  proposed  revisions  of 
(redesignated)  27  CFR  §4.10(p)(q)  and  (r)  be  adopted,  it  is  submitted 
that  this  amicable  resolution  of  a  potentially  troublesome  issue 
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and  in  Mr.  Justice  Jackson's  felicitous  phrase  "the  inertia  of  government 
would  [have  been]  heavily  on  the  side  of  the  centrifugal  forces  of 
localism."     (Duckworth  v.  State  of  Arkansas  [1940]  314  U.S.  390  at  400.) 

D .      Sanctioning  the  Use  by  American  Wine-Maker s  of  "Estate- 
Bottled"  Which  the  Bureau  Concedes  Is  "Roughly  Equivalent"  to 
European  Terms  Such  As  " 0 r j  g i nal-Ab fill lu ng "  and  ^Mise  du  Domnihe"  Does  Not 
Promote  Such  Aims  of  the  Federal  Alcohol  Administration  Act  As  "To 
Prohibit  Deception  of  the  Consumer. . .  To  Provide  the  Consumer  with 
Adequate  Information  as  to  the  Identity  and  Quality  of  Products, 
. . .   [And]  To  Prohibit  Sta tenients  on  the  Label  Thai:  Are  False 
and  Misleading. " 

The  exchange  of  letters,  dated,  respectively,  December  2,  1970, 
and  January  18,  1971,  betweon  the  French  Ministry  of  Foreign  Affairs 
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and  the  United  States  Ambassador  in  France,  suora,  is  indicative,  in 
Wy  judgment,  of  a  salutary  trend  away  from  reliance  by  American  wine- 
makers  on  terms  and  phrases  of  European  origin. 

In  his  article  entitled  "La. Protection  des  Appellations  d'Origine 
et  des  indications  de  Provenance,"  supra,  pp.  57-58,  A.  Devlc^tinn  of 
the  French  Institut  National  des  Appellations  d'Origlne  des  Vins  et 
Eaux-de-Vie  quotes  unnamed  American  wine  experts  as  follows: 

"1      American  wine  makers  should  adopt  American  place 
names.     They  can  make  just  as  good  wines  as  Europeans, 
^should no  longer  find  it  necessary  to  lean  upon  European 


wine  names. 


"2.    The  more  involved  foreign-sounding  wine  type  names 
hold  back  total  wine  consumption  by  helping  to  perpetuate  the 
idea  that  wine  is  more  foreign  than  American.  Land] 

"3*     ...  Undoubtedly  it  would  be  desirable  to  develop 
unique  and  distinctive  names  which,  would  be  characteristic 
of  our  wines." 

While  desiring  to  steer  clear  of  the  thorny  thicket  of  what 
Professor  Robert  W.  Benson  has  aptly  termed  "the  generic  problem" 
(Benson,  "Wine  Briefs,"  ABA  Journal,  Vol.  62,  p.  129  [January,  1976]) 
and  while,  conceding  that  "estate-bottled"  is  hardly  "foreign  sounding," 
I  do  wish  to  go  on  record  in  strong  opposition  to  the  use  of  "estate- 
bottled"  on  wine  of  United  States  origin. 

The  Bureau  admits  that  this  designation  is  roughly  equivalent  to 
"original abfullung"  and  "misedu  domaine"  as  used  in  Germany  and  France, 

respectively.     (41  FR  8,188) 

In  my  view  the  term  "estate  bottled"  has  a  connotation  of  a  European 

mansion  or  chateau  or  a  colonial  plantation. 

Indeed,  Webster's  Unabridged  New  International  Dictionary,  Third 
Edition  defines  "estate"  at  page  778  in  pertinent  part  as  follows: 
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"[1]  a  large  landed  property"  as  in  the  phrase  "the  proprietor  of  a 
large  estate  with  ponds,  woods  and  a  sizable  house  to  retire  to;"  or 
"[2]  a  large  farm  [similar  to]  a  plantation"  as  in  the  phrases  "orange 
groves  and  avocado  estates  lie  round  about  [Aubrey  Drury]"  and  "European 
tea  estates  in  Africa." 

It  must  be  conceded  that  all  wine  which  might:  be  entitled  to  be 
labelled  "estate-bottled"  under  the  Bureau's  proposed  27  CFR  §4.62  would 
not  fit  Webster's  definitions  of  "estate"  as  set  forth  immediately 
above. 

Other  aspects  of  BATF's  proposal  concerning  "estate-bottled"  are 
also  troublesome,  and  there  is  no  disclosed  rationale  at  all  for  the 
Bureau's  five-mile  limitation  relative  to  use  of  the  term. 

In  fact,  there  is  nothing  in  the  Bureau's  proposed  regulation 
^concerning  "estate  bottled"  to  justify  this  five-mile  limit  as  anything 
but  arbitrary  and  capricious  and,  thus,  in  appropriate  circumstances, 
a  violation  of  Due  Process  of  Law. 

If  Section  4.62  were  added  to  the  Code  of  Federal  Regulations  as 
proposed  by  the  Bureau,  I  would  personally  favor  a  more  stringent 
regulation,  and  rather  than  five  miles,  say,  one  mile,  or  less,  in  the 
interests  of  small,  independent  producers  of  premium  quality  varietal 
wines. 

My  own  proposal  for  27  CFR  §4.62  is  to  incorporate  the  substance  of 
the  BATF's  amendment  of  the  Regulations  without  using  the  words  "estate- 
bottled." 

The  latter  designation  I  would  prohibit  altogether. 
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In  its  place  I  would  substitute,  if  appropriate,  the  words:  "produc 

by  the  bottling  winery  entirely  from  grapes  grown  within    miles  [01 

other  unit  of  measure]  of,  and  on  property  owned  by,  the  bottling 
vinery." 

Such  accurate,  informative  labeling  would  in  my  view  further  such 
acknowledged  aims  of  Section  5(e)  of  the  Federal  Alcohol  Administration 
Act  as  prohibiting  deception  of  the  consumer;  providing  the  consumer 
with  adequate  information  as  to  the  identity  and  quality  of  products; 
and  prohibiting  statements  on  the  label  which  are  false  or  misleading. 

E .      Other  Than  Proposed  Recognition  by_  the  United  States 
of  Appellations  of  Origin  Designated  by  Foreign  Countries  for  the 
Purpose  of  Growing  Fruit  or  Other  Agricultural  Products  Used  in  the 
Production  of  Wine,  None  of  the  Amendments  to  Volume  27  of  the  Coc2e 
tof  Federal  Regulations  Suggested  by_  the  Bureau  in  Its  Notices  No.  280 
and  290  concerning  "Appellations  of  Origin,"  "Viticultural  Areas," 
and  "Estate-Bottled"  Would  Promote  Fair,  Meaningful,  Internationally- 
Acceptable  Designations,  of  Wine  Origin. 

It  would  be  beyond  the  scope  of  the  present  Comments  and  the 
Hearings  in  San  Francisco  on  April  13-14,  1976,  to  deal  in  any  detail 
with  proposals  for  a  comprehensive  regime  of  wine-labeling  in  the 
United  States. 

I  am  sure  that  the  Bureau  is  thoroughly  familiar  with  the  system 
of  "sunshine"  labeling  laws  suggested  by  Professor  Robert  W.  Benson 
of  Loyola  School  of  Law  in  Los  Angeles  as  well  as  the  Petition  of 
H.  Donald  Harris  and  R .  Frederic  Fisher,  dated  March  15,  1976, 
to  Initiate  Rulemaking  Proceedings  to  Revise  47  C.F.R.   §4.23  relative 
to  Varietal  Wine  Identification. 
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Suffice  it  to  say  that,  in  general,  I  strongly  favor  the  gist 

of  the  proposals  submitted  to  the  BATF  by  my  fellow  attorney-consumers, 

Messrs.  Benson,  Harris,  and  Fisher. 

I  should  like  to  respectfully  call  to  the  attention  of  the  « 

Bureau,  moreover,  the  extensive  work  concerning  appellations  of  origin 

which  has  been  accomplished  as  a  consequence  of  the  revision  at  Stockholm 

in  1967  of  the  Convention  of  the  Paris  Union. 

In  particular,  since  July  14,  1967,  the  World  Intellectual  Property 

Organization  (WIPO)  has  been  established  in  Geneva  pursuant  to  a  Convention 

ratified  unanimously  by  the  United  States  Senate  on  February  28,  1970, 

to  take  effect  as  to  this  country  three  months  later.    WIPO  has  formulated 

a  definition  of  "appellation  of  origin"  which,  in  my  judgment  is  worthy 

of  consideration. 

On  page  19  of  the.  text  of  its  Model  Law  for  Developing  Countries 

on  Appellations  of  Origin  and  Indications  of  Source,  published  in 

Geneva  in  January,  1975,  there  is  a  definition  of  "appellation  of 

origin"  that  might  be  of  assistance  to  the  BATF  in  formulating  its 

own  definition  for  inclusion  in  Volume  47  of  the  Cede  of  Federal 

Regulations;  to  wit: 

"'Appellation  of  Origin'  means  the  geographical  name  of  a 
country,  region,  or  specific  place  which  serves  to  designate 
a  product  originating  therein  the  characteristic  qualities 
of  which  are  due  exclusively1  or  essentially  to  the  geographical 
environment,  including  natural  factors,  human  factors,  or  both 
natural  and  human  factors;  any  name  which  is  not  that  of  a 
country,  region,  or  specific  place  is  also  considered  a  geo- 
graphical name  if  it  relates  to  a  specific  geographical  area 
when  used  in  connection  with  certain  products." 
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It  goes  without  saying  that  this  broad  definition  of  "appellation 
of  origin,  applicable  to  natural  and  agricultural  products  generally, 
would  have  to  be  adapted  for  particular  application  to  products  of 
the  vine.     WIPO's  efforts  to  characterize  "appellations  of  origin" 
represent,  however,  what  in  my  opinion  is  an  excellent  point  of 
departure  for  a  redefinition  of  "appellations  of  origin"  and  "viticultural 
areas"  in  American  wine-labeling  law. 

It  is  noteworthy  that  WIPO's  Model  Law  for  Developing  Countries 
on  Appellations  of  Origin  and  Indications  of  Source  speaks  exclusively 
of  a  "national  authority"  to  enforce  its  provisions.     For  example 
Section  14(5)  of  the  Model  Law  provides  as  follows  (emphasis  in 
original) : 

"The  [national  authority]  may  order  that  the  quality  of 
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origin  shall  be  subject  to  control  and  that  the  use  of  such 
an  appellation  for  products  of  inferior  quality  shall  be  unlaw- 
ful.    The  order  shall  specify  the  authority  competent  to  ex- 
ercise such  control  and  to  declare  the  use  of  an  appellation 
of  origin  to  be  unlawful;  the  relevant  procedure  shall  be 
laid  down  in  the  order." 

Implicit  in  the  foregoing  quality-control  provision  of  WIPO's 
Model  Law  is  sanction  for  appellation  advisory  committees  such  as 
Professor  Benson  has  advocated  in  his  written  and  oral  presentations 
to  the  Bureau.     I  should  like  to  lend  my  support  to  Professor  Benson's 
proposals  for  such  committees  and,  in  particular,  for  his  suggestion 
that  consumer  representation  therein  is  mandatory  under  Section  5(e) 
of  the  Federal  Alcohol  Administration  Act,  supra ,  when  read  in  con- 
junction with  the  Federal  Advisory  Committee  Act,  5  U.S.C.  App.  I 
et  seq. 
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In  sum,  I  believe  that  concerned  consumers  such  as  Messrs.  Benson, 
larris,  Fisher,  and  I  have  a  vital  role  to  play  in  formulating  sound 
proposals  concerning  "appellations  of  origin,"  "viticultnral  areas," 
and  "estate-bottled"  so  that  such  designations  of  wine  origin  in 
the  United  States  can  evolve  in  a  manner  which  promotes  fair,  meaningful 
internationally-accepted  appellations  that  may  one  cay  become  geographical 
names,  enjoying  a  worldwide  reputation,  used  to  designate  the  products  of 
particular  places  which  possess  recognized  characteristics  resulting 
from  topography,  climate,  soil,  and  grape  variety  combined  with  care- 
fully controlled  methods  of  production. 

III.  CONCLUSION 

For  all  of  the  reasons  set  forth  above,  except  for  (redesignated) 
27  CFR  4.10(p)(2)(i)(ii)  and  (3),  all  of  the  proposed  regulatory 
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and  41  FR  8,188-8,189,  respectively,  should  and  indeed  must  in  my  view 
be  rejected. 

Dated  this  13th  day  of  April,  1976. 

Respectfully  submitted, 


Louis  C.  Lenzen 
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A I  last  action  is  being  taken 
Hjfiii:  >■■!  I  He  hip  scandal  of  1'Veneh 
wines,  beside  which  the  doctoring  of 
Honkaux  is  only  petty  thievery. 
This  is  tin-  scand  il  "I'  organised 
over  )•.'>•<! i' •  •:>>!  1 ,  (he  race  f()!'  bigger 
and  bigger  yields,  nr  to  put  it  in  (he 
Mirth)  languapeof  the  wineprower, 
the  practice  «»f  "getting  the  vinen  !<• 

|1!SS." 

If  profit  is  the  only  i-onsidi  ration, 
nothing  is  more  logical  [him  this 
scramble  for  bigger  and  hig:;or  pro 
ductinn.  With  linrgnndy, 
Jiuauiolais,  and  Champagne  prices 
rocketing  between  19/1  and  1974, 
the  more  wine  a  ({rower  could  wring 
from  his  holding  the  mot  e  money  lie 
carni  d;  good  or  bntl.thepividucl  sold 
for  much  the  saint.'  price.  And  so  it 
\v:u.  that  the  vineyi  i  ds  of  Burgundy 
produced  HQ  hectolitres  of  wine  to 
the  hectare  whereas  the  optimum 
output  is  only  40. 1"  the  Champagne 
district,  plots  of  land  produced 
between  lii.OOO  I"  20,000  kilos  of 
grain's,  when  the  permitted  harvest 


Who  cared  about  (lie  driiM.itrs.' 
Who  cared- when  qualify  niffered? 
French  dealers  and  foreign  wine 
buyers  in  ){17;Jeven  traded  in  wines 
of  i.ome  reputation  without  even 
tin  ling  them,  as  n  matter  of  pure 
speculation,  us  though  they  were 
sugar  or  cashew  nuts. 

)i  is  easy  to  vis  ualise  the  abuses 
which  entered  the  trade  because  of 
sncli  foolishness-,  A  very  simple 
example  illustrate,  the  point.  AOC 
rules  say  a  hectare  ol  land  in  the 
Beaujolais  region  can  prndueeiiO 
hectolitres  of  wine  withn  il  harming 
the  quality.  Rut,  prompted  by  profit, 
(lie  grower  pushes  his  production 
up,  through  the  use  of  various 
cultivation  methods,  to  Inn  hecto- 
litres. Most  of  tin-  other  growers  in 
'lie  region  do  likewise,  What  then? 
v'onnully,  since  il  is  a  blatant  case 


by  Pierre-Marie  Doutrclont 

of  overproduction  endangering 
quality,  the  whole  of  the  )"'■'  heeto 
litres  would  lose  iis  A<X' rat  ing  and 
lie  cold  as  ordinary  table  win:1. 

lint  Die  fuel  e:,  the  present  1'  pis- 
I  it  ion  is  far  less  strit  t  on  tins  point, 
In  the  Ins!  plaee.il  theycai  has  been 
a  pood  one,  a  regional  cotmui&sion  ol 
t!,c  Inslilul  des  Appellations 
d'Originc  (INAO)  inn>  dceii'e  that 
the  maximum  yield  |ter  hcclare  of 
lieaujolais,  for  example,  i  hould  b.'i 
CO  .-lid  not  :i().  Secondly,  wine 
powers  who  request  ii  can  have 
some  of  their  harvest  reclassified  on 
an  individual  basis,  mi  that  (ollcw- 
in;:  a  sampling  of  his  product,  an  in- 
dividual grower  will  have  the  right 
to  put  tin'  Heaujobiit1  label  on  70  of 
his  100  hectolitre*  of  v  ine  and  not 
(>(),  no!  to  mention  50.  An:!  thirdly, 
Hie  remaining  wine—  and  only  that 
•  -  will  no!  he  sold  under  the  Ih-au- 
jolais  lal*el,  but  it  can  lie  sold  as 
ordinary  wine.  Which  is  an  absurd 
situation,  since  it  is  exactly  the  came 
product  as  that  with  the  itoaujohua 
!:».ha!. 

\Vhat  liii::  mean::  i:i  effect  i~  ljuvt, 
if  the  grower  puts  all  his  wine  into 
one  hi;;  vat,  about  hall'  the  wine  he 
draws  off  if  is  Beaujolais  at  l?rs  IS  a 
bottle,  .if  the  INAO  in.- iieetovs  are 
underslaiidini;,  seven  tenths  of  th" 
romaininp  wine  will  still  he 
Itcaujolais,  but  reclassified.  As  for 
the  other  three-tenths,  it  would  be 
hold  as  ordinary  plonk  at  a  franc  a 
line. 

Pierre  lVnoni.it,  chairman  of 
the  INAO,  is  proposing  that  the 
agriculture  ministry  lepislate  or 
p.-iss  decrees  (thing  the  following 

lines:  , ,.  ,  . 

I  Tin'  INAO  should  establish  for 
every  vineyard  —  and  this  is  im 
port'ant  ■    a  maximum  limit  on  the 
quantity  of  winelo be  reclassified  on 

an  individual  basis.  The  idea  is  to 
prevent  local  pressures  in  Hordeati 


nr  Uurgtindy  Ol  wherever  lioiii 
obtaining  excessive  ree!a-.i- 
fi  cations. 

2.  AD  wine  in  e:  cess  of  AO; ' 
( eilings  shtmld  be  distilled.  Thus  a 
grower  who  pi  nth  s  UK)  In  ft" 

litres  of  wine  where  he  is  Plllit:ed  to 
only  t50  shottld  deliver  •Mlhectolitri  s 
for  distillation,  and  he  will  vii  lua'dy 
no  longer  earn  a  penny  «  i  it, 
w'bereas  today  la-  can  sell  it  a!  a 
profit  to  a  fort  ign  haver  as  "vill 
ordinaire." 

'.<■.  Declassification    in  series 
should  he  stopped.  An  exa.mple:  il  a 
grower  today  prtxiucei!  (I'1  hecto 
litres  an  hectare  :it  Siiint-duliea  in 
the  Modoc,  be  has  Ha-  right  to 
declare  Ilii  hectolitres  (the  A(H  '.ml 
inn)  as  Saint-Julien,  HI  hoc!  ilitres 
lis    McdoC,    eight    hectolitres  as 
ordinary  tlnrdeaux,  nod  It)  he; to 
litres  as  ordinary  tahie  wine.  Hut 
wiUt  a  sysl'-m  like  Ibis,  then  i 
plenty  of  .-.cope  for  fiddling.  So  the 
INAO  proiioscs  to  (throjj/ito  the 
legislation  and  replwe  ii  with  a 

declare  he  has  produced  iioid:  leuA 

and  will  (hen  have  th"  right  ;>•» 
.  hectolitres  undei  this  label,  or  hi 
will  say  be  is  inilkhig  RutnUl  di>  i 
and  he  will  be  limited  In  :'. '  h-  '.•In 

litres  under  that  label 

4.  Within  the  next  live  yviirtt.  all 
AOC  wine.-,  will  lie  Mlhjecl  In 
(sampling  tests  to  weed  out  p»)-.ir 

quality  prtxlucts. 

The  ijuestion  is  whethi  i 
Agricnltvire  Minister  Bonnet  will 
take  up  the  issue.  And  ifhedoes.j'ii  I 
how  soon  and  how  far  will  he  )".>'•' 
The  IUAO  represent!;  t!;.'  int'sv.-ts 
of  growers,  vintners,  tiie  finaiMV 
and  ngrieulture  ministries. Tin  pro 
imsills  can  b(M!iscn>  sed,  air.eitdeil  or 
improved-  Hut  they  can  hardly  be 
thrown  mtt. 

(done  51?)) 
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BEFORE  THE 
DEPARTMENT  OF  THE  TREASURY 
BUREAU  OF  ALCOHOL,   TOBACCO  AND  FIREARMS 

COMMENTS  OF  R.    FREDERIC  FISHER  AND  H.    DONALD  HARRIS,    JR.,  ON 
"APPELLATION  OF  ORIGIN",    " VITICULTURAL  AREA"  AND   "ESTATE  BOTTLED" 

DEFINITIONS  AND  RULES 

INTRODUCTION 

My  name  is  Frederic  Fisher.     I  am  an  attorney  and  in 
these  comments  I  speak  for  myself  individually,   for  my  client 
and  lav/  partner  H.   Donald  Harris  and,   I  believe,   for  all  con- 
sumers who  would  like  to  know  what  they  are  buying. 

My  law  practice  is  here  in  San  Francisco.     I  specialize 
in  the  government  regulation  of  business,  principally  trans- 
portation.    Both  Don  Harris  and  I  are  consumers  and  devotees 
of  fine  wine  and  are  admirers  of  the  art  of  winemaking.  We 
taste  and  discuss  wines  with  others;   we  read  books  and  maga- 
zines about  wine  whenever  they  are  available.     Thus,  while  we 
speak  here  for  consumer  interests,  we  are  not  typical  of  con- 
sumers because  we  are  much  better  informed  than  the  average 
wine  consumer.     For  example,  while  the  average  wine  consumer 
puzzles  at  the  mass  of  information  presented  to  him  on  German 
wine  labels,  we  can  look  at  such  a  label  quickly  and  determine 
a  great  deal  of  accurate  information  from  it  which  is  relevant 
to  our  purchasing  decision. 

Defining  the  Problem  to  Which  the 
Proposed  Regulations  Relate.  

All  this  means  is  that  as  lawyers  whose  field  includes 

government  regulation  and  as  knowledgeable  and  fairly  well 


read  wine  buffs,  we  can  look  at  California  wine  labels  and 
come  to  some  intelligent  conclusions  about  what  we  are  buy- 
ing. Right? 
Wrong . 

Until  a  short  time  ago,  when  we  spent  several  hours 
poring  through  Volume  27  of  the  Code  of  Federal  Regulations, 
we  didn't  even  realize  how  little  a  California  wine  label 
told  us.     In  our  innocence   (along  with  virtually  all  other 
consumers) ,  we  supposed  that  a  wine  that  said  "Napa  Valley" 
on  the  label  was  really  made  in  the  Napa  Valley  from  Napa 
Valley  grapes.     We  supposed  that   "produced  and  bottled  by" 
a  winery  located  in  Napa  was  approximately  what   the  proposed 
new  regulations  defines  as  "estate  bottled".     Little  did  we 
know  that  only  75%  of  such  wine  might  be  made  by  that  producer 
and  none  of  it  need  come  from  the  Napa  Valley.     We  foolishly 
supposed  that  a  wine  that  said  "Pinot  Noir"  on  the  label  was 
really  made  from  Pinot  Noir  grapes. 

Nothing  on  the  labels  told  us  and  we  had  no  way  of  know- 
ing that  Napa  Valley  labeled  vintage  wine  would  be  95%  from 
Napa  Valley  grapes,  but  that  if  we  followed  historic  wine 
industry  propaganda  about  the  non-importance  of  vintage 
years  in  California  and  chose  an  identically  labeled  non-vintage 
alternative,   it  could  consist  of  as  little  as  15%  Napa  Valley  . 
grapes . 

Having  done  our  legal  research,  we  are  now  better  off 
than  the  average  consumer  in  that  we  know  now  that  the  label- 
ing information  may  be  substantially  false  and  very  misleading. 
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But  we  are  precisely  in  the  shoes  of  the  average  consumer  in 
having  no  way  to  know  what  the  truth  is. 

Richard  Hinkle,  writing  recently  in  the   "Pacific  Sun", 
summed  up  the  possibilities  and  the  terrible  consumer  frus- 
trations,  non-information  and  misinformation  on  wine  labels 
when  he  wrote: 

"There  are  three  keys  to  the  reading  of  any  wine 
label:      (1)   the  winery  name   (who  made  the  wine?) , 
(2)   the  appellation  listing   (where  were  the  grapes 
grown?),  and   (3)   the  grape  variety   (what  grapes 
were  used?) .     With  accurate  knowledge  of  these 
three  critical  factors,  one  can  almost  invariably 
infer  the  quality   (or  lack  thereof)   of  the  wine 
beneath  the  label.     Problem:     It  is  rarely  possi- 
ble to  discern  such  information  from  a  wine  label." 

Why  whould  consumers  have  to  do  legal  research  only 

to  find  out  that  the  labels  don't  mean  what  they  say  and 

that  there  is  no  way  to  find  out  what  .is  in  the  bottle?  To 

state  the  question  is  to  realize  how  outrageous  the  present 

rules  are.     We  have  now  had  over  40  years  experience  with 

the  Federal  Alcohol  Administration  Act.     The  Act's  standards 

for  honesty  and  disclosure  in  wine  labeling  are  in  many  ways 

a  model  of  consumer  protection  legislation  that  might  well 

have  been  drafted  by  Ralph  Nader.     Labeling  and  advertising 

is  to  "prohibit  deception  of  the  consumer"  and  to  "provide 

the  consumer  with  adequate  information  as  to  the  identity 

and  quality  of  the  products."     Statements  on  labels  that 

"irrespective  of  falsity,   directly  or  by  ambiguity,  omission 

or  inference   .    .    .   tend  to  create  a  misleading  impression"  are 

prohibited . 
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The  House/Senate  conference  report  on  the  Act  made  clear 
that  labeling  in  advertising  must  be  "adequately  informative", 
not  only  to  protect  consumers,  but  also  to  protect  wine  makers 
from  unfair  competition.     The  legislative  history  shows  that 
label  statements  must  be  "honest  and  straightforward,"  and 
tell  the  consumer  what  is   "in  the  bottle"  and  all  the  impor- 
tant factors  that  were  of  interest  to  him  about  what  was  "in 
the  bottle." 

Comments . 

We  greatly  appreciate  the  opportunity  given  by  the  Bureau 
to  consumers  to  express  our  views  tonight.     We  trust  that  the 
solicitation  of  consumer  views  and  the  promulgation  of  the 
proposed  rules  here  signifies  the  dawn  of  a  new  day  at  the 
Bureau.     We  hope  so  because  frankly  the  existing  regulations 
are  a  betrayal  of  what  the  statute  guarantees. 

The  proposed  rules  and  regulations  before  us  tonight  are 
three  small  steps  in  the  proper  direction  of  filling  the 
statutory  obligation  to  the  consumer  and  to  the  honest  wine 
producer  alike. 

Definitions  in  regulations  are  crucial  items  which  can 
either  perform  a  useful  regulatory  function  or  can  hide  a 
multitude  of  sins  by  the  interaction  of  the  definition  with 
the  regulations  in  which  the  defined  words  are  used.  There 
is  something  of  both  these  features  in  the  proposed  definitions 
of  "appellation  of  origin"  and  of  " viticultural  area". 
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A  regulation  like  the  new  "estate  bottled"  rule  is  a 
step  in  the  right  direction,   but  it  must  be  understood 
that  that  is  all  it  is.     Further,  by  encouraging  use  of 
the  term  that  is  not  required  to  be  explained  on  the  label, 
the   "estate  bottled"  rule  risks  perpetuating  past  confusion 
and  misinformation. 

Comments  on  the  Proposed  "Estate  Bottled"  Rule. 

Basically,  a  rule  such  as  that  proposed  here  is  desirable 
as  an  interim  measure  to  standardize  what  an  often  used  term 
means.     Properly  speaking,   "estate  bottled"  should  mean  that 
the  producer  of  the  wine  produced  it  entirely  from  grapes 
grown  by  him  on  his  own  land.     The  proposed  rule  correctly 
so  provides..    There  is  nothing,  however,   especially  magical 
about  the  five-mile  rule  proposed.     In  some   instances,  the 
requirement  that  the  grapes  come  from  within  five  miles  of 
the  winery  may  be  over-permissive,  permitting  inclusion  of 
grapes  from  very  poor  wine  producing  areas  which  have  little 
in  common  with  the  fine  wine  producing  area  in  which  the 
winery  is  located.     In  other  instances,  the  five-mile  rule 
may  be  far  too  restrictive,  precluding  a  grower  from  using 
the  "estate  bottled"  designation  when  he  has  in  fact  blended 
choice  grapes  from  two  different  wine  producing  lands  owned 
by  him  which  are  more  than  five  miles  apart. 

1 )     We  suggest  that  in  adopting  the   "Estate  Bottled"  Rule , 
the  Bureau  make  clear  that  the  rule  is  being  adopted  as  an 
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interim  rule  which  will  be  revised  at  such  time  as  viticul- 
turally  meaningful  appellations  of  origin,  viticultural 
areas_and  varietal  labeling  rules  have  been  adopted .  At 
such  time,   the  "estate  bottled"  rule  can  be  inter-related 
as  it  should  be,  with  those  other  rules . 

The  need  for  the  proposed  rule  at  the  present  time 
largely  reflects  the  defects  of  existing  rules  respecting 
origin  of  the  wine. 

If  there  were  meaningful  appellations  of  origin  and 
viticultural  areas  that  had  some  rational  relationship  to 
the  likelihood  that  a  small,   delineated  area  might  be 
expected  to  produce  a  given  quality  of  wine  grape,   the  five- 
mile  part  of  the  rule  might  be  unnecessary.     The  words 
"estate  bottled"  put  on  a  label  and  used  in  connection 
with  such  an  appellation  or  viticultural  area  on  the  label 
would  make  the  five-mile  rule  unnecessary. 

2 )  The  "Estate  Bottled"  Rule  should  require  that  any 
use  of  the  term  on  labels  or  in  advertising  should  include 
an  explanatory  statement  consistent  with  the  rule . 

There  is-  a  mass  of  judicial  and  administrative  authority 
which  says  that  the  test  of  a  misleading  label  or  ad  is  whether 
it  has  a   "tendency"  or  a   "fair  probability"  to  mislead  the 
average  consumer  or  is  ambiguous.      [Aronberg  t/a  Positive 
Products  Co.   v.   F.T.C. ,   132  F.2d  165    (7th  Cir.    1942);  Carter 
Products,    Inc.   v.   F.T.C.,   186  F.2d  821    (7th  Cir.    1950);  F.T.C. 
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v.  Hires  Turner  Glass  Co.,   81  F.2d  362   (3d  Cir.  1935); 
Harzfeld  v.   F.T.C. ,   140  F.2d  207    (2d  Cir.   1944).]     Here  the 
statute  itself,  as  we  have  stressed  at  the  outset,  makes 
clear  that  it  is  designed  not  only  to  avoid  falsehoods 
but  affirmatively  to  disclose  full  and  fair  information 
to  the  consumer. 

What  does  the  term  "estate  bottled"  mean  to  the  average 
consumer?     I  doubt  that  any  of  us  know  what  the  term  "estate 
bottled"  on  a  wine  conveys  to  the  average  consumer.  Does 
the  term  mean  that  the  wine  was  bottled  in  someone's  mansion? 
Is  it  a  guarantee  of  quality?     Does  it  mean  that  the  wines 
are  made  from  quality  grapes  from  a  recognized  good  wine- 
producing  area?     Does  it  mean  in  conjunction  with  the 
words  "Cabernet  Sauvignon"  that  wine  from  that  grape  is 
actually  what  is  in  the  bottle?     You  and  I  know  that  none 
of  those  things  would  necessarily  be  true. 

In  fact,   the  term  "estate  bottled"  on  a  wine  label  is 
perfectly  consistent  with     a     nasty  tasting,  evil  smelling 
wine,  made  in  a  cement  block  shed  in  back  of  a  gas  station 
by  an  off  duty  auto  mechanic  using  grapes  produced  in  the 
broiling  sun  around  Fresno.  /And  the  term  does  not  mean  that  the 
wine  is     made  from  more  than  51o  of   the  grape  variety  stated 
on  the  label. 

Gentlemen,  at  least  tell  the  consumer  what  the  term 
"estate  bottled"  means.     Is  that  asking  too  much?  Are 
millions  of  consumers  supposed  to  track  down  the  term  in 
Volume  27,  Code  of  Federal  Regulations,   so  that  they  can 


inform  themselves?     We  strongly  urge  that  the  regulation  be 

amended  to  add  a  final  sentence  to  section  4.26  as  follows: 

"Each  label  on  which  the  words   'estate  bottled' 
appear  shall  state:      'Estate  bottled'  means  that 
the  wine  is  produced  by  the  bottling  winery, 
entirely  from  grapes  grown  within  five  miles  of, 
and  on  property  owned  by,  the  bottling  winery, 
(or,   in  the  case  of  a  cooperative  winery)  'by 
members  of  the  cooperative'." 

3)   Confusion  of  "Estate  Bottled"  with 
"Produced  and  Bottled  by".  

If  the  Bureau  simply  authorizes  the   "Estate  Bottled" 

rule,   leaving  the  "Produced  and  Bottled  by"  Rule  in  §4.35 

intact,   it  will  be  perpetuating  confusion  and  very  misleading 

terms.     The  definition  of  "estate  bottled"  uses  the  words 

"produced  by  the  bottling  winery".     Yet,   non-estate  bottled  -- 

indeed  very  ordinary  wines  --  can  use  the  term  "produced  and 

bottled  by"  even  though  only  75%  of  the  wine  is  made  by  that 

winery,  none  of  it  from  grapes  grown  by  that  winery  on  lands 

owned  by  it,   and  none  of  it  from  grapes  grown  within  five  miles 

of  the  winery. 

Thus,  we  have  the  scandalous  situation  in  which  a  label 
reading  "California  Cabernet  Sauvignon,  Produced  and  Bottled 
by  Dregs  Winery,   Napa  Valley,   California,"  can  mean  a  bottle 
of  wine  made  only  75%  by  Dregs  from  49%  Thompson  seedless 
grapes  and  with  no  grapes  at  all  from  the  Napa  Valley. 

Yet,  how  is  the  ordinary  consumer  to  distinguish  these 
two  terms?     Obviously  he  cannot  and  cannot  be  expected  to. 
To  avoid  this  unfortunate  situation,   section  4.35  should  be 
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limited  to  the  words  "bottled  by".     There  should  be  no  in- 
ference that  the  winery  grew  the  grapes  itself.     At  a  mini- 
mum,  the  word   "produced"  should  be  defined  on  the  label  to 
exclude  the  obvious  inference  that  the  wines  are  produced 
from  the  winery's  grapes  and  lands. 

Comments  on  "Appellation  of  Origin"  and 
"Viticultural  Area"  Definition.  

The  concept  of  having  definite  boundaries  delineating 

appellations  of  origin  and  viticultural  areas  makes  good 

sense.     Given  the  fact  that  defined  areas  having  a  rational 

relationship  with  wine  grape  quality  do  not  exist  at  least 

as  officially  designated  areas,   the  Bureau  is  probably  correct 

in  insisting  for  starters  on  political  jurisdictions  such  as 

counties  as  a  minimum  delimited  area.     It  should  be  borne  in 

mind,  however,  that  to  equate  Napa  or  Sonoma  County  as  an 

appellation  with  a  European  appellation  such  as  St.  Julian, 

Beaune  or  even  Mosel  is  a  bit  of  a  joke,   and  a  bad  joke  on 

consumers.     The  point  is  that  the  huge  areas  encompassed  in 

our  political  boundaries  have  no  relationship  to  any  kind  of 

common  characteristics     shown     by  wine 

grapes  grown  therein.     The  permissible  regions  arc  much  too 
large  and  too  varied  to  make  any  sense.     The  critical  key 
to  sensible  future  appellations  or  viticultural  areas  is 
the  definition  of  smaller,   viticultural ly  meaningful  zones. 
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1)     The  Unfortunate  Proposal  to  Delegate  the 
Bureau's  Ultimate  Responsibility  for 
Appellations  or  Viticultural  Areas  Must 
Be  Dropped.  

The  Board's  proposed  definitions  do  contemplate  that 
more  discrete  appellation  and  viticultural  areas  would  be 
sensible  and  should  be  developed  in  the  future.     The  pro- 
posed regulations,  however,  would  permit  states,  through 
statutes  or  regulations,  to  define  other  such  areas.  The 
reason  given  for  this  abrogation  of  the  Bureau's  statutory 
responsibility  in  favor  of  the  states  is  that 

"the  Bureau  does  not  have  sufficient  facts  on 
wine  growing  areas  within  each  and  every  state 
to  make  an  informed  decision;  wc  feel  that  the 
individual  states  are  in  a  much  better  position  ' 
to  evaluate  their  own  wine  growing  areas." 

The  quoted  statement  represents  commendable  candor  as 
a  confession  of  the  Bureau's  lack  of  knowledge  and  is  com- 
mendable also  as  a  statement  of  unwillingness  to  issue  unin- 
formed rulings. 

On  closer  examination,  however,   there  is  no  rational  or 
legal  basis  for  this  proposal.     There  is  no  rational  basis 
for  it  because  there  is  not  the  slightest  evidence  that  any  state, 
legislature  or  governmental  body  has  more  knowledge  or  is 
able  to  come  up  with  better  definitions  than  is  the  Bureau. 
The  notion  of  state  legislatures  doing  this  task  themselves 
(which  they  well  might)    is  grotesque.     The   idea  of  the 
California  Department  of  Health   (which  has  labeling  juris- 
diction here)   coming  up  with  rational  designations  is  a 
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laugh.     Surely  the  Bureau  is  aware  of  this. 

The  idea  that  designating  appellations  and  viticultural 
areas  should  be  delegated  to  others  because  the  Bureau  lacks 
the  requisite  knowledge  assumes  falsely  that  the  Bureau  would 
have  to  come  up  with  detailed  proposals  of  its  own.     But  no 
one  expects  the  Bureau  to  do  this.     What  is  needed  primarily 
is  an  impartial  tribunal  operating  under  the  standards  of  the 
Act.     Properly  speaking,   the  industry,   state  agencies,  indi- 
vidual wineries,  consumers,  etc.,  can  propose  such  areas.  It 
is  the  Bureau's  job  to  dispose  of  these  contentions.     What  I 
am  saying  is  that  the  Bureau's  task  is  to  weigh  and  resolve 
the  evidence  in  acting  upon  proposals  made  to  it  and  evidence 
in  support  thereof,   or  in  opposition  thereto.     Of  course,  if 
the  Bureau  has  ideas  of  its  own,   it  can  also  promulgate  them 
as  proposals  for  comment  to  get  the  ball  rolling.     The  Bureau 
could  properly  have  a  panel  of  independent  experts   (not  front 
men  for  the  mass  production  wine  industry)   to  advise  it.  It 
could  have  knowledgeable  administrative  law  judges  before 
whom  the  experts  would  testify  and  who  would  pass  upon  pro- 
posals for  final  action  by  the  Bureau.     The  Bureau  does  not 
have  to  have  the  ability  to  come  up  with  the  boundaries  for 
such  wine  areas  in  the  first  place.     The  Bureau  need  only 
develop  the  expertise  to  evaluate  detailed  proposals  and 
counterproposals  made  to  it. 

Many  governmental  agencies  operate  successfully  in  the 
above  manner.     Do  you  suppose  that  the  Interstate  Commerce 
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W  Commission  m  Washington  has  any  idea  of  its  own  as  to  how 
to  set  the  boundaries  in  the  Los  Angeles  or  Chicago  Commer- 
cial zones?     Of  course  not.     What  the  agency  does  is  to 
evaluate  the  contentions  of  chambers  of  commerce,  carriers, 
industry  groups,  members  of  the  public,  unions,  etc.,  and 
based  on  these  contentions,   it  acts  as  an  informed  judge  in 
reconciling  the  conflicting  proposals.     Examples  of  this 
activity  are  attached  hereto  as  Appendices  1  and  2.  The 
ICC  is  not  an  agency  of  overwhelming  expertise.     If  they 
can  perform  this  function  sensibly,   surely  you  gentlemen  can. 

I  also  mention  that  there  are  legal  barriers  to  the 
Bureau  delegating  its  decision-making  power  over  appellations 

^  of  origin  and  viticultural  areas  to  state  agencies,  legisla- 
tures, or  to  private  groups.     To  do  this  would  clearly  violate 
the  statute  which  vested  the  decision-making  power  in  this 
agency.     What  Congress  has  delegated  to  the  Bureau  cannot 
be  subdelegated  by  regulation  to  states  or  private  groups. 
To  do  so  would  be  to  invite  lawsuits  which  would,   I  am 
convinced,   invalidate  such  regulations.     Surely  it  is  clear 
that  if  the  Bureau  is  charged  by  statute  with  protecting  con- 
sumers of  wine  shipped  in  interstate  commerce,   it  cannot  turn 
this  function  over  to  the  producing  state. 

Accordingly,   it  is  essential  that  both  the  appellation 
of  origin  and  the  viticultural  area  definitions 
in     proposed  sections  4 . 10 (p)  (1)  (iv)   and  4 . 10 (q)  ( 1 )  ( iii )  be 

^.amended  by  the  following  language  or  something  close  to  it: 
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"a  region,  place  or  locality  within  a  state,  pre- 
cisely defined  by  geographical  boundaries,  enclos- 
ing an  area  of  actual  viticultural  significance, 
which,  by  petition  or  otherwise,   is  formally  es- 
tablished by  rule  or  regulation  pursuant  to  this 
Part. " 

2)  The  Wine  Institute's  Proposal  to  Grandfather 
Existing  Appellations  and  Viticultural  Areas 
Must  be  Rejected.  

As  a  matter  of  law,  we  believe  that  existing  appella- 
tions of  origin  and  viticultural  areas  cannot  be  grandfathered 
without  specific  action  by  Congress.     The  regulations  imple- 
ment the  statute.     If  existing  appellations  and  areas  violate 
the  regulations  and/or  the  statute,    they  are  unlawful  and  con- 
trary to  the  public  interest. 


3)     The  Bureau  Should  Use  Its  Rulemaking  Powers, 
Not  Ex  Parte  and  Ad  Hoc  Private  Rulings  to 
Establish  Appellations  of  Origin  and 
Viticultural  Areas.  

We  are  very  concerned  about  Wine  Institute  proposals  to 

have  the  big  guns  in  the  wine  industry,   through  private 

"advisory"  committees,  establish  the  appellations  or  areas. 

These  same  big  guns  are  the  perpetrators  of  many  of  the 

worst  and  most  misleading  outrages  on  consumers.     The  process 

of  designating  meaningful  appellations  and  viticultural  areas 

should  be  open  and  aboveboard  and  done  on  a  public  record, 

open  to  all  for  participation.     The  Wine   Institute  can  file 

its  comments  like  anyone  else.     The  thought  of  Almaden  and 

^  Paul  Masson  actually  determining  appellations  and  viticultural 

areas  for  others  is  truly  a  nightmare  prospect. 
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4)     Elimination  of  Grape  Percentage  Distinctions 

as  Between  Appellations  and  Viticultural  Areas. 

As  we  indicated  earlier,  a  definition  has  meaning  only 
in  the  context  in  which  it  is  used.     The  principal  require- 
ments to  which  appellations  of  origin  and  viticultural  areas 
are  keyed  are  the  requirements  that  certain  percentages  of 
grapes  used  in  the  wines  come  from  the  particular  appellation 
or  viticultural  area  stated  on  the  label. 

At  the  moment,  an  appellation  of  origin  --  say  Napa 
Valley  —  can  be  stated  on  a  wine  label  even  though  only  75% 
of  the  grapes  come  from  the  Napa  Valley.     When  it  is  recog- 
nized how  large  and  viticulturally  meaningless  the  term  Napa 
Valley  is  to  start  with,   the  75%  requirement  becomes  especially 
unfortunate.     But  even  worse  possibilities  exist  under  the 
regulations  than  a  wine  which  is  labeled  "Napa  Valley"  or 
"Napa  County"  being  made  25%  of  sun-broiled  Fresno  grapes.  When 
you  connect  the  requirement  that  there  be  only  75%  of  grapes 
from  the  appellation  to  section  4.23's  permission  to  label  a 
wine  as  a  varietal  wine  if  it  consists  49%  of  undistinguished 
cheap  garbage  grapes,   the  following  oenological  monstrosities 
are  perfectly  proper  under  the  present  labeling  rules. 

Non-vintage  wine   labeled  "Napa  Valley  Cabernet  Sauvignon" 
can  quite  lawfully  consist  of  wine  made  of  49%  Napa  Carignane 
grapes    (a  cheap  and  malodorous  grape  which  produces  a  large 
volume) ,   26%  Napa  Valley  Cabernet  and  25%  sunbaked  Cabernet 
grapes  from  the  Central  Valley.     Thus,   although  the  consumer 
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is  told  he  is  getting  Napa  Valley  Cabernet    (itself  a  term 
covering  a  multitude  of  sins) ,  he  may  actually  be  getting  as 
little  as  26%  of  what  the  label  says  is  in  the  bottle.  Gentlemen, 
this  cannot  continue  under  a  statute  that  directs  full  disclosure 
and  honest  labeling. 

A  vintage  wine  labeled  "Napa  Valley  Cabernet  Sauvignon" 
must  be  made  at  least  95%  of  grapes  from  the  Napa  Valley.  This 
improves  matters  somewhat,  yet,  here  too,   the  consumer,  who 
is  told  he  is  buying  a  wine  made  from  Napa  Valley  Cabernet 
Sauvignon  grapes,  may  get  a  bottle  with  as  little  as  46%  wine 
that  fits  the  label  description   (e.g.,   46%  Napa  Cabernet,  49% 
Napa  Carignane,   5%  Fresno  Cabernet)  . 

How  on  earth  is  a  consumer  supposed  to  guess  that  in 
deciding  to  buy  a  non-vintage  wine  instead  of  a  vintage  wine,  the 
government  permits  the  geographical  origin  of  the  grapes  to 
change  substantially  without  one  hint  of  this  to  the  consumer. 
This  result  is  irrational  and  is  highly  misleading. 

We  suggest  that  the  percentage  distinction  between  viti- 
cultural  areas  used  for  vintage  wines  and  for  appellations 
which  overlap  both  vintage  and  non-vintage  wines  be  ended. 
For  example,   one  term  could  serve  the  purpose  of  both  the 
appellation  of  origin  and  the  viticultural  area.     Then  it 
should  be  provided  that  either  100%  of  the  wine  must  come 
from  grapes  grown  within  the  area  that  the  label  states  or 
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alternatively  any  variation  therefrom  --  say  up  to  5%  under 
the  existing  vintage  wine  requirements  —  must  be  disclosed  on 
the  label  together  with  the  true  origin  of  the  "foreign"  grapes . 

Obviously  our  proposal  should  result  in  further  Federal 
Register  publication  and  opportunity  to  comment.     Since  it 
requires  amendment  of  the  definitions  under  consideration 
here,  we  offer  the  entire  proposal  at  this  time   for  domestic  wines 

1.  The  term  "appellation  of  origin"  should  be  abolished 
in  favor  of  use  of  the  single  term  "vi ticultural  area"  which 
would  serve  the  function  of  both.     Under  any  rational  scheme, 
an  appellation  should  be  a  meaningful  viticultural  area  in 
any  event . 

2.  Section  4.25  could  be  moved  to  Subpart  D  and  would 
read : 

"Viticultural  Areas  On  Labels. 

a)     All  wines  of  Classes  1,   2  and  3  shall  be 
identified  with  the  viticultural  area  in 
which  they  are  produced  and  shall  be  made 
100%  from  grapes  produced  in  such  viticul- 
tural area,   provided  however  that  up  to 

 %  of  grapes  used  in  any  other  such  wine 

may  come  from  other  viticultural  areas  so 
long  as  such  areas  and  the  percentage  of 
grapes  utilized  in  producing  the  wine  that 
come  from  each  such  other  area  be  clearly 
identified  on  the  label." 

Another  way  to  proceed  would  be  to  change  the  75%  appella- 
tion requirement  to  95%  and  make  both  terms  conditional  on  use 
of  100%  grapes  from  such  area  or  95%  with  label  disclosure  of 
■the  source  of  the  balance.     Obviously  certain  other  clean-up 
amendments  to  the  rules  would  be  necessary,   but  the  foregoing 
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^  expresses  the  central  thought. 

If  our  suggestion  to  combine  the  appellation  and  viti- 
cultural  area  terms  is  not  followed,   it  seems  to  us  that  the 
regulations  should  at  least  clarify  what  appears  to  be  a 
potential  confusion  as  to  whether  a  geographical  reference 
on  a  label  is  referring  to  a  viticultural  area  or  an  appella- 
tion.    The  regulations  do  not  contain  any  prohibition  against 
use  of  two  different  geographical  terms  on  the  same  label. 
Thus  a  vintage  wine  could  in  theory  state  "California"  as 
its   "viticultural  area",  meaning  that  95%  of  the  grapes  in 
the  wine  came  from  California.     It  could  also  state  Napa 
County  as  an  appellation,  meaning  that  75%  of  the  grapes 

^came  from  Napa  County.     Somewhere  the  regulations  should 
expressly  prohibit  this  unfortunate  possibility. 

Conclusion . 

We  end  up  where  we  began  by  noting  that  the  existing 
regulations  produce  results  that  are  simply  inconsistent  with 
the  fair  disclosure  and  truthfulness  requirements  of  the 
statute.     It's  time  for  a  change.     In  fact  it's  long  past 
time . 
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Yard,  Newark,  N.J..  to  Greenville  Piers. 
Jersey  City,  N.J.,  line),  and  on  the  west 
by  the  Penn  Central  Transportation  Co.'s 
Hunter  Street  produce  yard,  and  (ii>  that 
portion  of  Newark.  N.J.,  within  an  area 
bounded  on  the  north  by  Poinier  Street, 
on  the  east  by  Broad  Street,  or.  the  south 
by  the  passenger  right-of-way  of  the 
Penn  Central  Transportation  Co.'s  main 
line  on  the  west  by  Frellnghuysen 
Avenue, 

(c)  That  portion  of  Port  Reading, 
N.J.,  within  an  area  bounded  on  the  east 
by  the  Arthur  Kill,  on  the  south  by  the 
right-of-way  of  the  Reading  Co..  on  the 
wost  by  Cliff  Road,  and  on  the  north  by 
Woodbridge-Carteret  Road,  and 

(d)  That  portion  of  Elizabeth,  N.J., 
within  an  area  bounded  by  a  line  extend- 
ing from  Newark  Bay  westward  along 
Trumbull  Street  to  its  intersection  with 
Division  Street;  thence  northward  along 
Division  Street  to  Its  intersection  with 
East  North  Avenue;  thence  eastward 
along  East  North  Avenue  to  its  inter- 
section with  the  New  Jersey  Turnpike, 
thence  along  the  New  Jersey  Turnpike  to 
the  Elizabeth  Channel;  thence  easterly 
along  the  Elizabeth  Channel  to  Newark 
Bay;  thence  along  the  western  shore  of 
Newark  Bay  to  the  point  of  beginning. 

|§UH8.1  amended  hy  Order,  ICC  Feb. 
4,  1970  effective  June  1.  1970,  35  /•'.  R. 
3290;  Order,  ICC,  S'eft  22,  1970.  effective 
Nov.  6.  1970,  35  F.  R.  16406;  Order,  ICC. 
Sept.  21,  1971,  effective  Nov.  10,  1971,  36 
/■'.  R.  19909;  corrected  ky  Order,  li  C. 
March  12,  1974,39/'  R.  9831.) 

[J  734] 
§  1043.2    Chicago,  III. 

The  zone  adjacent  to  and  commercially 
a  part  of  Chicago.  111.,  within  which 
transportation  by  motor  vehicle,  in  inter- 
state or  foreign  commerce,  not  under  a 
common  control,  management,  or  ar- 
rangement for  a  continuous  carriage  or 
shipment  to  or  from  a  point  beyond  the 
zone  is  partially  exempt  from  regulation 
under  section  203(b)  (8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)  (8) ),  In- 
cludes and  is  comprised  of  all  points  as 
fallows: 

The  area  within  the  corporate  limits  ol 
Chicago.  Evanston,  OuK  Park,  Cicero,  Berwyn, 
River  Forest,  Willow  Springs,  Brldgcvlcw. 
Hlckcry  Hills,  Worth.  Homcwood,  and  Lans- 
ing, m.:  the  area  within  the  township  limits 
of  Niles,  Maine,  Leydcu,  Norwood  Park, 
Proviso.  Lyons,  Riverside.  Stlckncy.  Worth, 
Calumet.  Bremen,  and  Thornton  Township*. 
Cook  County,  111.;  the  area  comprised  of  that 
part  of  Lemont  Township,  Cook  County,  and 
that  part  of  Downers  Grove  Township,  Du 
Page  County,  111.,  bounded  by  a  line  be- 
ginning at  the  Intersection  of  Archer  Avenue 
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und  the  southern  corporate  limit ■    '   v>w 

'  prlngs.  111.,  and  extending  in  a  so.,  .vest- 
rrljf  direction  along  Archer  Avenue  Ul  Its 
Junction  with  Chicago  Juliet  Rond  (Kan  Le- 
mont Highway),  thence  111  a  westerly  direc- 
tion over  Chicago  Jolict  Rond  to  Ms  junction 
with  Walker  Road,  thence  directly  north 
along  an  imaginary  line  to  the  southern 
shoreline  of  the  Chicago  SanlUirj  nnd  Ship 
Canal,  thenco  In  a  northeasterly  direction 
along  said  shoreline  to  the  corporate  limits 
of  Willow  Springs.  Including  points  on  the 
Indicated  portions  of  the  highways  specified; 
the  area  within  Burr  Ridge.  Du  P»r;e  County, 
bounded  by  a  line  beginning  at  the  Inter- 
section of  County  Line  Road  and  Frontage 
Road,  thence  southwesterly  nlonp  Frontage 
Road  to  Its  Intersection  with  Garfield  SI  reel  , 
thenco  northerly  along  Garfield  Street  to  its 
Junction  with  74th  Street,  thence  westerly 
along  an  Imaginary  line  to  the  junction  of 
74th  Street  and  Grant  Street,  thence  south- 
erly along  Giant  Street  lo  its  junction  wlih 
75lh  Street,  thence  westerly  along  75lh  Street 
to  Its  Junction  with  Brush  Hill  Road,  thence 
southerly  along  Brush  Hill  Road  to  Its  Junc- 
tion with  Frontage  Road,  thence  northeast- 
erly along  Frontage  Road  to  its  junction  with 
County  Line  Road;  and  the  area  within  the 
corporate  limits  of  Hammond,  Whiting,  East 
Chicago,  and  Gary,  Ind 

|§  1018.2  amended  b\  Order,  ICC,  Mar. 

I,  1972,  effective  May  29.  1972.  37  /•'.  A'. 

5953;  Corrected  by  Order.  ICC,  March  12. 

1974,  39/".  R.  9831] 
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S  1048.3    St.  IxniiM,  Mo.-Fhsi  Si.  taiiis, 
111. 

(a)  The  zone  adjacent  to  and  com- 
mercially a  part  of  St.  Louis,  Mo.-East 
St.  Louis.  111.,  within  which  transporta- 
tion by  motor  vehicle  In  Interstate  or 
foreign  commerce,  not  under  a  common 
control,  management  or  arrangement  for 
a  continuous  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt  from 
regulation  under  section  203(b)(8)  or 
the  Interstate  Commerce  Act  (49  U.S.C. 
303(b)  (8) ) ,  includes  and  is  comprised  of 
all  points  as  follows:  (1)  All  points 
within  the  corporate  limits  of  St.  Louis, 
Mo.;  (2)  all  points  In  St.  Louis  County, 
Mo.,  within  a  line  drawn  0.5  mile  south, 
west,  and  north  of  the  following  line:— 
Beginning  at  the  Jefferson  Barracks 
Bridge  across  the  Mississippi  River  and 
extending  westerly  along  Missouri  High- 
way 17  to  its  junction  with  U.S.  Highway 
CI  Bypass,  thence  along  U.S.  Highway 
61  Bypass  to  its  junction  with  U.S.  High- 
way 66.  thence  westerly  along  U  S.  High- 
way 66  to  its  junction  with  Bowles  Ave- 
nue, thence  northerly  along  Bowles 
Avenue,  actual  or  projected,  to  the  Mcra- 
mcc  River,  thence  easterly  along  the 
south  bank  of  the  Mcramcc  River  to  a 
point  directly  south  of  the  western 
boundary  of  Klrkwood.  thence  across  the 

©  1974,  Commerce  Clearing  House,  Inc. 

/ 


=1 


way  638.  thence  northwesterly  along  "lr- 
ginla  Highway  t>:jH  to  Its  Junction  with 
Virginia  Highway  620.  thence  westerly  along 
Virginia  Highway  620  to  Its  Junction  with 
Virginia  Highway  655.  thence  northeasterly 
along  Virginia  Highway  655  to  Its  Junction 
with  U.S.  Highway  211,  thence  westerly  along 
U.S.  Highway  211  to  its  Junction  with  Vlr- 
glnla  Highway  6oa.  thence  northerly  along 
Virginia  Highway  608  to  us  Junction  with 
U.S.  HlKhway  50.  thence  westerly  along  U  S. 
Highway  50  to  the  Fairfax-Loudoun  County 
line,  thence  northeasterly  along  said  county 
line  It  Its  Intersection  with  Dulles  Interna- 
tional Airport,  thence  along  the  southern. 
Western,  and  northern  boundaries  of  said 
airport  to  the  Fairfax-Loudoun  County  lino 
(at  or  near  Dulles  Airport  Access  Road), 
thence  northeasterly  along  said  county  line 
to  Its  Junction  with  Virginia  Highway  7, 
thence  southeasterly  along  Virginia  Highway 
7  to  Its  Junction  with  Virginia  Highway  193, 
thenco  along  Virginia  Highway  193  to  its 
Junction  with  Scott  Hun  Creek,  thenco 
northerly  down  the  course  of  Scott  Hun 
Creek  to  the  Potomac  River,  thence  due  north 
across  the  river  to  MacArthur  Boulevard  to 
Its  Junction  with  Maryland  Highway  189,  the 
point  of  beginning. 

[§  10JS.4  amended  b\  Order.  ICC,  .■)/•■•. 
2,  1970,  effective  May  22,  1970,  35  /'  R. 
(x.51.  | 
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§  1048.5    Loi  Angeles,  Calif.,  and  con. 

tiguoiiK  unci  adjacent  municipalities. 

(a)  The  exemption  provided  by  section 
203(b)(8)  of  Part  II  of  the  Interstate 
Commerce  Act  to  the  extent  It  affects 
transportation  by  motor  vehicle,  in  Inter- 
state or  foreign  commerce,  performed 
wholly  within  Los  Angeles,  Calif.,  or 
wholly  within  any  municipality  contigu- 
ous or  adjacent  to  Los  Annelcs,  Calif.,  or 
wholly  a  part  of  Los  Angeles,  as  defined 
in  paragraph  (b)  of  this  section,  or 
wholly  within  the  zone  adjacent  to  and 
commercially  a  part  of  the  San  Pedro, 
Wilmington,  and  Terminal  Island  Dis- 
tricts of  Los  Angeles  and  Long  Beach,  as 
defined'  in  paragraph  (c)  of  this  section, 
or  wholly  within  the  zone  of  any  inde- 
pendent municipality  contiguous  or 
adjacent  to  Los  Angeles,  as  determined 
under  §  1048.101,  or  otherwise,  between 
any  point  in  Los  Angeles  County,  Calif., 
north  of  the  line  described  below,  on  the 
one  hand,  and,  on  the  other,  any  point 
in  Los  Angeles  County,  Calif.,  south 
thereof  is  hereby  removed  and  the  said 
transportation  is  hereby  subjected  to  all 
the  applicable  provisions  of  the  Inter- 
state Commerce  Act: 

Beginning  at  the  Pacific  Ocean,  and  ex- 
tending c.'-sierly  along  the  northern  and 
eastern  corporate  llmttu  of  Manhattan  Beach 
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to  the  northern  corp  ,e  limits  of  Redondo 
Beach,  thenco  along  tl,c  northern  and  eoatern 
corporate  limits  of  Redondo  Beach  to  the. 
Intersection  of  Inglcwood  Avenue  and 
Redondo  Beach  Boulevard,  thenco  along 
Redondo  Beach  Boulevard  to  the  corporate 
limits  of  Torrance,  thence  along  tho  north- 
western and  eastern  corporate  limits  of  Tor- 
ronce  to  182d  Street,  thence  along  182d 
Street,  Walnut,  and  Main  Streets  to  Alondra 
Boulevard,  thenco  along  Alondra  Boulevard 
to  Its  Intersection  with  Dwlght  Avenue, 
thence  southerly  along  Dwlght  Avenue  and 
on  Imaginary  straight  line  extending  south- 
ward to  Orecnleaf  Boulevard,  thenco  east- 
ward along  Oreenlcaf  Boulevard  to  the  north- 
western corner  of  tho  corporate  limits  of  long 
Beach,  thence  along  the  northern  and  east- 
ern corporate  limits  of  Long  Beach  to  Artcsla 
Boulevard,  thenco  east  on  Artesla  Boulevard 
to  the  Los  Angeles-Orange  County  line. 

(b)  For  the  purpose  of  administration 
and  enforcement  of  Part  LT  of  the  Inter- 
state Commerce  Act,  the  zone  adjacent 
to  and  commercially  a  part  of  Los  An- 
geles and  contiguous  municipalities  (ex- 
cept the  San  Pedro.  Wilmington,  and 
Terminal  Island  districts  of  Los  Angeles 
and  Long  Beach,  Calif.) ,  In  which  trans- 
portation by  motor  vehicle  in  interstate 
or  foreign  commerce,  not  under  a  com- 
mon control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  ship- 
ment to  or  from  a  point  beyond  the  zone, 
will  be  partially  exempt  from  regulation 
under  section  203(b)(8)  of  the  act,  is 
hereby  defined  to  include  the  area  cast  of  a 
line  extending  in  a  generally  northwest- 
erly and  northerly  direction  from  the  in- 
tersection of  Inglewood  Avenue  and  Re- 
dondo Beach  Boulevard  along  the  eastern 
and  northern  corporate  limits  of  Re- 
dondo Beach,  Calif.,  to  the  eastern  cor- 
porate limits  of  Manhattan  Beach,  Calif., 
thence  along  the  eastern  and  northern 
corporate  limits  of  Manhattan  Beach  to 
the  Pacific  Ocean,  thence  along  the 
shoreline  of  the  Pacific  Ocean  to  the 
western  corporate  limits  of  Los  Angeles 
at  a  point  east  of  Topanga  Canyon,  and 
thence  along  the  western  corporate  limits 
of  Los  Angeles  to  a  point  near  Santa 
Susana  Pass;  south  of  a  line  extending 
in  a  generally  easterly  direction  from  a 
point  near  Santa  Susans  Pass  along  the 
northern  corporate  limits  of  Los  Angeles 
to  the  eastern  corporate  limits  of  Bur- 
bank,  Calif.,  thence  along  the  eastern 
corporate  limits  of  Burbank  to  the  north- 
ern corporate  limits  of  Glendale,  Calif., 
and  thence  along  the  northern  corporate 
limits  of  Glendale  and  Pasadena,  Calif., 
to  the  northeastern  comer  of  Pasadena; 
west  of  a  line  extending  in  a  generally 
southerly  raid  southwesterly  direction 
from  the  northeastern  corner  of  Pasa- 
dena along  the  eastern  and  a  portion  of 
the  southern  corporate  limits  of  Pasa- 
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STATEMENT  OF  COUNTY  SUPERVISOR 
JOHN  TUTEUR,  NAPA  CALIFORNIA 

BUREAU  OF  ALCOHOL,  TOBACCO  AND  FIREARMS  HEARING 

APRIL  13,  1976,  SAN  FRANSISCO,  CALIFORNIA  ON 

APPELLATION  OF  ORIGIN  -  PROPOSED  DEFINITION  (27  CFR  4.10) 

(NOTICE  #280  40  FR  30/17) 

My  name  is  John  Tuteur  and  I  am  currently  serving  as  the  Chairman  of  the  Board  of 
Supervisors  of  Napa  County.   This  statement  has  been  approved  by  the  entire  Board. 

Our  Board  is  vitally  interested  in  the  outcome  of  these  hearings  because  v/e  are  the 
only  body  which  has  ties  to  all  the  parties  of  interests  before  you.  As  elected  officials 
we  are  concerned  about  the  needs  of  the  public  in  general  and  the  wine  consumer  in 
particular  to  have  an  easily  understandable  and  adequately  enforced  system  of  wine 
i^jmenciature  in  the  United  States.  We  also  have  as  our  constituents  many  individuals 
whose  livelihood  cfepend  on  a  market  for  the  unique  high  quality  grcpes  they  produce. 
Finally,  we  represent  the  only  County  in  the  United  States  which  has  within  its  boundaries 
an  internationally  recognized  wine  industry. 

Keeping  the  protection  of  these  three  interests  in  mind,  we  wish  to  suggest  the  following 
basic  points. 

1)         Any  appellation  system  in  the  United  States  must  be  on  a  national  scale 

with  the  basic  input  from  localities.  We  therefore,  urge  the  Department  of 
the  Treasury  to  retain  final  jurisdiction  through  Bureau  of  Alcohol,  Tobacco 
and  Firearms  over  appellation  and  labeling  requirements. 


2)  We  believe  that  right  now  is  a  perfect  time  to  begin  ro  reform  and  make 
fully  rational  the  entire  wine  labeling  system  in  the  United  States.  We 
urge  the  creation  of  a  task  force  reporting  to  the  Director  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  to  undertake  this  effort  with  representation 
from  growers,  vintners,  consumer  and  local  governments. 

3)  We  support  the  concept  of  local  advisory  boards  to  prepare  precise  geo- 
graphical descriptions  of  appellations. 

4)  We  urge  that  representatives  of  local  government  be  included  on  those 
boards.  Local  boards  do  not  necessarily  have  to  be  organized  on 
a  Statewide  basis. 

5)  We  do  not  believe  that  State  governments  need  to  be  involved  in  local 
advisory  boards  if  they  do  not  desire  to  be,  and  we  would  urge  that  final 
authority  over  lobeling  be  retained  by  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  We  would  urge  that  Bureau  of  Alcohol,  Tobacco  and  Firearms 
follow  the  recommendations  of  local  advisory  boards  in  making  their  deter- 
mination . 

We  believe  that  today's  hearings  may  well  become  the  beginning  of  a  fen  to  fifteen 
year  program  that  will  culminate  in  a  coherent,  clear  and  well-regulated  appellation 
system  for  this  nation. 

On  behalf  of  our  Board,  and  I  hope  on  behalf  of  other  local  officials  from  grape  and 
wine  producing  regions,  we  pledge  our  cooperation  and  help  in  this  endeavor. 
JT/bib 
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APPELLATION  OF  ORIGIN 


JACK  WELSCH 

PRESIDENT,   FROMM  &  SICHEL 
PRESIDENT,   ST.   REGIS  NAPA  VINEYARD 

AS  DISTRIBUTORS  OF  WINE  AND  BRANDY  AND  AS  VINEYARD  OWNERS , 
WE  SUPPORT  TUB  WINE  INSTITUTE  IN  TOTAL. 

WE  WOULD  LIKE  TO  CALL  TO  YOUR  ATTENTION  A  POINT  IN 
THIS  DISCUSSION  THAT  IS  OF  EXTREME  IMPORTANCE. 

FROM  THE  BEGINNING,  ALL  GRAPES  GROWN  WITHIN  THE  BOUNDARIES 
OF  NAPA  COUNTY  HAVE  BEEN  USED  UNDER  THE  APPELLATION 
"NAPA  VALLEY" . 

MANY  NAPA  VALLEY  WINERIES  AND  GROWERS  HAVE  SUBSTANTIAL 
INVESTMENTS  IN  VINEYARDS  THAT  MAY  MOT  FALL  INTO  A  WATER- 
SHED DESCRIPTION  OF  A  NEW  NAPA  VALLEY  DESIGNATION. 

THEREFORE,   WE  BELIEVE  THAT  THERE  MUST  BE  A  CLEAR  PROVISION 

IN  THE  REGULATION  TO  AUTOMATICALLY  GRANDFATHER  INTO  APPELLATION 

THESE  VINEYARDS. 


ESTATE  BOTTLED 


JACK  WELSCH 

PRESIDENT,    FROMM  &  SICHEL,  INC. 

WE  ARE  THE  WORLDWIDE  DISTRIBUTORS  OF  THE  PRODUCTS  OF  THE 
CHRISTIAN  BROTHERS. 

THE  CHRISTIAN  BROTHERS  HAVE  PRODUCED  FOR  OUR  DISTRIBUTION 
THREE  ESTATE  BOTTLED  WINES . 

WHEN  THESE  WINES  WERE  FIRST  PRODUCED  BY  MONT  LA  SALLE 
VINEYARDS,   ALL  THE  GRAPES  FOR  THESE  PRODUCTS  WERE  CRUSHED 
AT  THEIR  MONASTERY  WINERY  ADJOINING  THE  VINEYARDS  WHERE  THE 
GRAPES  WERE  GROWN. 

IN  19  75  MONT  LA  SALLE  VINEYARDS  CONSOLIDATED  ALL  OF  THEIR 
CRUSHING  AT  A  NEW  CRUSHER  LOCATED  IN  ST.  HELENA. 

THUS,   THE  GRAPES  FOR  THESE  THREE  ESTATE  BOTTLED  WINES 
ARE  NOW  CRUSHED  AT  A  POINT  THAT  IS  BEYOND  THE   5  MILE 
LIMIT  USED  IN  YOUR  PROPOSAL. 

WE  OPPOSE  ANY  SUCH  ARBITRARY  DISTANCE  LIMITATIONS.     AS  AN 
ALTERNATE  DEFINITION  OF  "ESTATE  BOTTLED" ,   WE  SHOULD  FOLLOW 
THE  POSITION  TAKEN  BY  THE  EEC,   GERMANY  AND  FRANCE.     THESE  DO 
NOT  HAVE  ANY  DISTANCE  APLICATION. 

THEY  READ  AS  FOLLOWS: 


*'  (EEC     REGULATIONS  2133/74  -  ARTICLE  12,  #2) 


IN  THE  CASE  OF  QUALITY  WINES  PSR,   THE  DESCRIPTION 
ON  THE  LABELS  MAY  BE  SUPPLEMENTED  BY  THE  FOLLOWING 
INFORMATION: 

(q)      AN  INDICATION  THAT  THE  WINES  WERE  BOTTLED  ON 
THE  PREMISES  OF  THE  VINEYARD  WHERE  THE  GRAPES  FROM 
WHICH  THE  WINE  WAS  OBTAINED  WERE  HARVESTED  AND  TURNED 
INTO  WINE,   OR  IN  THE  CASE  OF  A  GROUP  OF  VINEYARDS, 
ON  ONE  OF  THEIR  PREMISES,   OR  OK'  A  PREMISES  UNDER 
THEIR  CONTROL. " 


"ORIGINAL-ABFULLUNG" 
"100  PERCENT  -  -  PROVIDES  THAT  AS  LONG  AS  THE 
VINTNER  BOTTLES  HIS  OWN  WINE  ONLY,   HE  IS  PERMITTED 
TO  BOTTLE  ANYWHERE  IN  A  WINE  GROWING  REGION  OF 
GERMANY,   FROM  ANY  OF  HIS  VINEYARDS,  WHEREVER  LOCATED, 
AND  STILL  CLAIM  "ESTATE  BOTTLED"  DESIGNATION." 


"MISE  EN  BOUTEILLE  AU  CHATEAU" 
"100  PERCENT  GROWN  AND  PRODUCED  IN  OWNER'S  VINEYARDS 
AND  BOTTLED  IN  OWNER'S  FACILITIES . " 


PROCEDURE  FOR  APPELLATION  OF  ORIGIN 


JACK  WELSCH 

PRESIDENT,  FROMM  &  SICHEL 
PRESIDENT,  ST.  REGIS  NAPA  VINEYARD 


WE  SUGGEST  THAT  SOME  PROCEDURE  BE  ESTABLISHED  SO  THAT  AN  INDIVIDUAL 
WINERY  WILL  HAVE  DIRECT  ACCESS  TO  THE  BATF  FOR  THE  CONSIDERATION  OF  AN 
APPELLATION. 

PURPOSE  OF  THIS  IS  TO  AVOID  THE  POSSIBLE  PROBLEM  OF  GEO-POLITICAL 
POSITION  OF  THE  ADVISORY  BOARD. 


GRANDFATHER  APPELLATIONS 

1.  Definition:    A  Grandfather  Appellation  is  any  non  state  or  county 
appellation  in  existence  at  the  time  the  new  appellation  regulations 
go  into  effect,  e.  g.    Napa  Valley,  Livermore  Valley,  Santa  Cruz 
Mountains . 

2.  Grandfather  Appellations  shall  "be  given  two  years  to  submit  a 
map  describing  the  area  together  with  the  list  of  Assessor's  parcels 
on  the  area's  boundary  as  described  in  criterium  (2).    The  Grand- 
father Appellations  shall  be  considered  qualified  under  all  other 
criteria.    The  public  hearing  will  still  be  required. 

3.  Natural  geophysical  features  may  dictate  that  the  map  submitted 
in  par.  2  above  may  in  fact  exclude  certain  grape  growing  parcels 
which  by  historical  precedent  have  always  been  accepted  and 
recognized  as  producing  grapes  qualified  for  the  subject  appellation. 
The  owners  of  these  parcels  shall  have  two  years  from  the  formal 
adoption  of  a  Grandfather  Appellation  to  apply  to  the  Bureau  for 
recognition  as  a  Grandfather  parcel.    The  following  shall  be 
submitted  with  the  request : 

a)  legal  description  of  the  parcel  and  assessor's  parcel  number. 

b)  a  map  showing  parcel  and  its  physical  relation  to  the  appellat 

c)  documents  from  a  winery  or  wineries  substantiating  that 
grapes  from  this  parcel  were  in  fact  used  in  the  production  of 
subject  appellation  wine  within  the  last  four  years. 

4.  A  Grandfather  Parcel  shall  lose  its  recognition  as  qualifying 
for  a  particular  Grandfather  Appellation  if  it  removes  all  its 
vines  and  does  not  replant  within  four  years. 


jtn  4/1V76 

GENTLEMEN : 

w  I  AM  THOMAS  GRADY,   VICE  PRESIDENT  AND  TREASURER  OF  ALMADEN  VINEYARDS, 
AND,   LIKE  THOSE  WHO  HAVE  PROCEEDED  ME,    I  AM  GRATEFUL  FOR  THIS 
OPPORTUNITY  TO  APPEAR  BEFORE  YOU  ON  THE  QUESTION  OF  APPELLATION  OF 
ORIGIN. 

FIRST,   LET  ME  SAY  THAT  THE  BUREAU  OF. ALCOHOL,   TOBACCO  AND  FIREARMS 
HAS  DONE  AN  EXCELLENT  JOB  IN  THE  PAST  OF  APPROVING  AND  POLICING 
APPELLATIONS  OF  ORIGIN,   AND  I  BELIEVE  THAT  THE  PRESENT  PROVEN  SYSTEM 
SHOULD  REMAIN  UNCHANGED.      NEVERTHELESS,    IF  THERE  IS  TO  BE  A  CHANGE, 
I  RECOMMEND  TO  YOU  THE  WINE  INSTITUTE  PROPOSAL  WHICH  MY  COMPANY 
BELIEVES  WILL  SERVE  THE  INTERESTS  OF  THE  CONSUMER,   THE  BUREAU  AND  THE 
INDUSTRY  IN  A  FAIR,   EQUITABLE  AND  INFORMATIVE  MANNER. 

^  THE  ESSENCE  OF  OUR  PROPOSAL  IS  TO: 

FIRST,   GRANDFATHER  ALL  EXISTING  APPELLATIONS  WHETHER  REFERRING 
TO  PRODUCT  NAMES  OR  USE  OF  THE  TERM  "NORTH  COAST  COUNTIES". 

WINE  PRODUCERS  AND  SELLERS  IN  THE  STATE  OF  CALIFORNIA  HAVE  INVESTED 
LARGE  SUMS  IN  THE  MARKETING  OF  WINES  MADE  FROM  GRAPES  FROM  VARIOUS 
GROWING  AREAS.      IN  ADDITION,    CONSUMERS 'HAVE  COME  TO  KNOW  AND  ENJOY 
THESE  PRODUCTS.      TO  CHANGE  FROM  HISTORICAL  PRECEDENT  AT  THIS  TIME 
AND  TO  ALLOW  A  FEW  TO  CAPITALIZE  ON  THE  UNDERSTANDING  OF  THE 
CONSUMER  AND  THE  INVESTMENTS  OF  MANY  WOULD  BE  INEQUITABLE. 

THERE  HAS  BEEN  CONSIDERABLE  TESTIMONY  GIVEN  IN  THE  PAST  TWO  DAYS 
BY  SOME  THAT  WOULD  LEAD  US  TO  BELIEVE  THAT  A  REGULATION  OF  EXCLUSION 
.    WILL  BE  OF  BENEFIT  TO  THE  CONSUMER  FROM  A  VALUE  STANDPOINT. 


Tl        PHILOSOPHY  HAS  NO  FOUNDATION  EITHER  IN  THEORY  OR  FACT .      IN  MY 
OPINION,   SUCH  A  REGULATION  WOULD  ULTIMATELY  WORK  TO  THE  DETRIMENT 
OF  THE  CONSUMER.      I  BELIEVE  THAT  LAWS  AND  REGULATIONS  DEALING  WITH 
OTHER  SUBJECTS  ARE  QUICK  TO  RECOGNIZE  THE  PITFALLS  OF  EXCLUSION 
AND  HAVE  DEALT  WITH  IT  ACCORDINGLY. 

THE  SECOND  PART  OF  THE  INSTITUTE "S  PROPOSAL  IS  TO  RECOMMEND  TO 
THE  BUREAU  NEW  APPELLATIONS  OF  ORIGIN,   SHOULD  A  RECOMMENDTiTION 
PROVE  JUSTIFIED.      OUR  PROPOSED  CRITERIA  MAKES  POSSIBLE  THE 
GRANTING  OF  SUCH  APPELLATIONS  WHERE    (1)    THE  NAME  IS  HISTORICALLY 
KNOWN  OR  LOCALLY  ACCEPTED,    ('2)    THE  BOUNDARIES  OF  THE  APPELLATION 
FOLLO'7,  WHERE  POSSIBLE,   NATURAL  GEOPHYSICAL  OR  GEOPOLITICAL  LINES, 
(3),   TIE  APPLICANT  HAS  PREPARED  A  MAP  SHOWING  THE  AREA  OF  THE  PROPOS 
A"      JjLATION    (INCLUDING  A  LIST  OF  THE  ASSESSOR'S  PARCELS  ON  THE 
AREA'S  BOUNDARIES)   AND    (4)    THE  APPLIC/VNT  SUBMITS  A  STATEMENT 
DESCRIBING  THE  AREA  IN  GENERAL,    ITS  SOILS  AND  CLIMATE,  POPULATION 
CENTERS  AND  L/iNDMARKS  7vND  ITS  CONNECTION  WITH  THE  WINE  INDUSTRY. 
THE  APPLICANT  WILL  NOTIFY  ALL  GROWERS  AND  VINTNERS  WITHIN  THE  AREA 
OF  THE  PROPOSED  APPELLATION  THAT  THE  INDUSTRY  COMMITTEE  WILL  CONDUCT 
A  HEARING  ON  HIS  REQUEST  AND,    IF  THE  APPLICANT  SHOWS  AT  THE  HEARING 
THAT  HIS  PROPOSED  APPELLATION  MEETS  STANDARD  CRITERIA  BASED  ON 
RECOGNIZABLE  GEOPHYSICAL  AND  GEOPOLITICAL . BOUNDARIES  THE  COMMITTEE 
SHALL  RECOMMEND  THAT  THE  BUREAU  ADOPT  THE  APPELLATION  OF  ORIGIN. 

THIS  PROCEDURE  IS  HOT  DESIGNED  TO  UNFAIRLY  RESTRICT  APPELLATIONS 
OF  ORIGIN,    OR  TO  PROVIDE  AN  ADVANTAGE  FOR  ANY  WINERY  OR  WINERIES. 
Ir.      S  MERELY  DESIGNED  TO  LET  ALL  INTERESTED  AND  AFFECTED  PARTIES 
H.'vv'E  A  SAY  IN  THE  GRANTING  OR  DENIAL  OR  A  PROPOSED  APPELLATION 
AND  TO  PROVIDE  A  FORUM  OF  KNOWLEDGEABLE  INDIVIDUALS  WHO  WILL, 


t      OUT  BIAS ,  MAKE  A  REASONABLE  DETERMINATION .     IT  LEAVES  THE 
ULTIMATE  DECISION  IN  THE  HANDS  OF  THE  BUREAU,  WHICH  WILL,  OF 
COURSE,   RETAIN  JURISDICTION  UNDER  THE  FEDERAL  WINE  LABELING  AND 
ADVERTISING  REGULATIONS  TO  ENSURE  THAT  WINE  IS  PROPERLY  LABELED. 
BUT  IT  PERMITS  AN  ON-SITE  RECOMMENDATION  BY  THOSE  WHO  ARE 
INTIMATELY  CONNECTED  WITH  THE  WINE  AND  GRAPE  GROWING  AREA  FOR 
WHICH  THE  APPELLATION  IS  SOUGHT.      IT  IS  DESIGNED  TO  BE  OPEN  AND 
EVEN-HANDED,       AND,   I  BELIEVE ,  WILL  ULTIMATELY  BENEFIT  ALL 
INTERESTED  PARTIES. 


THANK  YOU. 


MY  NAME  IS  BROTHER  TIMOTHY. 


I  AM  VICE  PRESIDENT  AMD  CELLARMASTER  OF  MONT  LA  SALLE 
VINEYARDS  /  NAPA ,  CALIFORNIA.     I  AM  A  MEMBER  OF  THE  BROTHERS 
OF  THE  CHRISTIAN  SCHOOLS,   COMMONLY  CALLED  THE  CHRISTIAN  BROTHER 

I  FULLY  SUPPORT  THE  POSITION  OF  THE  NINE  INSTITUTE  AS  PRESENTED 
AT  THIS  HEARING. 

SINCE  OUR  WINERY  HAS  MARKETED  ITS  NAPA  ROSE  WINE  FOE  2  0  YEARS , 
THE  GRANDFATHER  PROVISIONS  APE  OF  GREAT  IMPORTANCE.      IN  FACT, 
THE  GRANDFATHERING  OF  THIS  LARGEST  SINGLE  ITEM  OF  THE 
CHRISTIAN  BROTHERS'   LINE  IS  NECESSARY  TO  PREVENT  DISRUPTION 
OF  OUR  BUSINESS.      IT  IS  ESSENTIAL  THAT  THE  WINE  INSTITUTE 
PROCEDURE  OF  PRODUCT  NAME  GRANDFATHERING  APPEARS  IN  ANY  FINAL 
REGULATIONS  ISSUED  BY  BATE. 


BEFORE  THE  BUREAU  OF 
ALCOHOL ,   TOBACCO  AND  FIREARMS 
—  U.S.   TREASURY  DEPT. 


In  the  Matter  of  Proposed 
Rules  on  "Appellation  of 
Origin,'1  " Viticultural  Areas") 
and  "Estate  Bottled"  For  ) 
Wine ,  Amending  27  CFR  Part  4  ) 


Proposed  Rules  in  40  Fed. 
Reg.   30117   (July  17,  197:;), 
40  Fed.   Reg.  33982 
(August  13,   1975) ,   41  Fed. 
Reg.   8188    (February  25,  197G) 


THE  CONSUMER'S  INTEREST 
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Robert  W.  Benson 
Acting  Professor  of  Law 
Loyola  University  School  of  Law 
Los  Angeles,  California  90015 


5.    .  Francisco  Hearing 
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OUTLINE  OP  CONTENTS 


PRELIMINARY  STATEMENT  1 


I.     THE  BUREAU  SHOULD  RETAIN  ITS  JURISDICTION  OVER  WINE 

APPELLATIONS ,    RATHER  THAN  ABANDON  IT  TO  THE  STATES.  2 

(A)  Financial  and  political  influence  of  the  giant 
wineries  on  state  government  is  too  great  for  con- 
sumer interests  to  be  fairly  considered.  3 

(B)  Every  state  will  compete  to  draw  its  appella- 
tion lines  leniently  so  that  its  local  winemakers 
will  have  a  competitive  advantage  in  marketing  wines 
with  "prestigious"  labels.  3 

(C)  State  government,  in  California  at  least,  is 
wholly  lacking  in  the  interest,  expertise  or  staff 
needed  to  handle  an  appellation  of  origin  system.  4 

(D)  If  the  states  were  to  accept  the  Bureau's  in- 
vitation and  get  actively  into  the  appellation 
business,  they  may  discover  that  under  the  21st 
Amendment  they  can  write  their  own  wine  quality  laws 
in  every  other  respect  too,  just  as  they  now  write 
their  own  wine  tax  laws.  4 


II.   ASSUMING  THE  BUREAU  RETAINS   ITS  APPELLATION  JURISDICTION, 
IT  NEEDS  SOME  MECHANISM  TO  SECURE  LOCAL  ADVICE,   FOR  IT 
CLAIMS   IT  HAS  NEITHER  THE  STAFF  NOR  EXPERTISE  ITSELF; 
ANY  SUCH  MECHANISM  MUST  BE  BASED  UPON  THREE  FUNDAMENTAL 
PRINCIPLES.  5 

(A)     The  law  requires  consumer  participation  in  any 
local  advisory  groups.  6 

(1)   The  Bureau's  legal  authority  to  control  wine 
label  appellations  is  found  in  §5(e)  of  the  FAA 
Act,  and  that  law  is  a  consumer  protection  law.  6 


(2)  The  Federal  Advisory  Committee  Act,  read  in 
conjunction  with  §5  (e)  of  the  FAA  Act,  requires 
consumer  membership. 
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(B)  The  members  of  advisory  groups  must  be  wholly 
free  from  any  conflicts  of  interest,  especially  those 
that  could  lead  to  antitrust  violations.  13 

(C)  Any  advisory  group  must  be  purely  advisory  to  the 
Bureau,  having  authority  only  to  recommend,  not  to 
establish  standards  ox~  to  grant  or  deny  appellations.  15 


III.   PROPOSED  ADVISORY  COMMITTEE  STRUCTURE.  17 

(A)  The  Bureau  should  create  one  advisory  committee 
in  each  appropriate  state,  to  be  chaired  by  the 
Regional  Director  or  an  officer  under  him,  with 
members  appointed  by  the  Bureau  Director  after  wide 
solicitation  of  names.  ,  17 

(B)  The  committee  should  have  three  consumer  members, 
three  winery  members,,   three  wine  grape  grower  members, 
and  one  person  with  viticultural  expertise    who  is  from 
an  institution  of  higher  education  or  from  an  agricul- 
tural    service  agency  of  local,  state  or  federal  gov't.  17 

(C)  New  sets  of  winery  and  grower  members  should  be 
appointed  for  each  appellation  area,  as  the  committee 
takes  each  area  under  consideration,  so  that  only 
vintners  and  growers  from  the  area  are  advising  on 

their  own  area's  appellation.  17 

(D)  The  requirements  of  the  Federal  Advisory  Comm- 
ittee Act  should  be  strictly  adhered  to  in  terms  of 
public    notice  of  meetings,  open  meetings,  permitted 
appearances  and  statements  by  any  vintner,  grower, 
consumer  or  other  interested  person  from  any  area; 

and  detailed  minutes  of  meetings  should  be  made  public.  17 


IV.     ELIGIBILITY  FOR  APPELLATIONS  AND  CRITERIA  FOR  ADVISORY 
COMMITTEE  RECOMMENDATIONS . 

(A)     The  present  ad  hoc  awarding  of  appellations  through 
the  label  approval  process  must  be  abandoned.  21 

(1)     It  is  unclear  whether  all  of  the  place  names 
and  representations  of  origin  now  used  on  front 
and  back  labels  are  considered  by  BATF  as  appella- 
tions of  origin.     If  so,  wineries  are  now  misled; 
if  not,  consumers  are  now  misled.  21 


-ii- 


(2)     The  present  ad  hoc  label  approval  system  even 
appears  to  be  illigaFTor  failure  to  follow  rule- 
making requirements  of  law. 


26 


(B)  Creation  of  a  new  appellation  system:  what  it  ^ 
should  not  be. 

(1)     A  new  system  of  determining  wine  appella- 
tions should  not  be  patterned  after  the  French  ■  ^ 
system. 

(?)     A  new  appellation  system  should  not  limit 
appellationsonly  to  the  large,  presently  known  ^ 
regions . 

(C)  A  proposal  for  a  quality-related,  meaningful 
appellation  system:  Informative  Labeling. 

(1)  Appellation  of  origin. 

(2)  Where  appellation  area  is. 

(3)  Characteristic  climate  of  appellation  area 
in  terms  of  OX.  Davis  I-V  scale,  or  a  descrip- 
tive variant  hereof  (if  more  than  one,  describe 

range) . 

(A)     Characteristic  soil,  topography  and  elevation 
(if  more  than  one,  describe  range). 

(5)     Grape  varieties  in  this  wine,  by  percentage 
within    5%  accuracy,  100%  of  which  must  come  from 
the  appellation  area. 

(D)     Advisory  committee  criteria  in  making  recommendations 
for  informative  appellation  labeling.  36-37 

(1)     Appellation  of  origin:    Whether  name  is 
historically,  customarily  or  officially  used. 

on  a  recorded  land  map. 

Characteristic  climate:     How  climate  can  be  accurate 
stated in  Srrns  of  U.C.  Davis  I-V  scale,  or  variant 
^freof  r  and  whether  additional  ^^^fTfat 
climatic  features  is  desirable.     What  is  data  o 
claimed  climate. 


(A)     Characteristic  soil,  topography  and  elevation: 

SLS  as  its  s?2££5s^ 

fion  area  Proposed,  and  in  the  county,  support  the 
proposal . 

ta\     mourner  deception:  Whether  recommendations  on 
ItLs   (l)^  Hf  would  avoid  all  deception  or  mxsleadxng 
of  consumers. 

38 


V.  CONCLUSION 


-i  v- 


I 


_  PRELIMINARY  STATEMENT 

•  -   —  

My  name  is  Robert  W.  Benson.     I  am  a  law  professor  at 
Loyola  University  School  of  Law  in  Los  Angeles,  where  I  have 
taught  administrative  law,  state  &  local  government  law, 
legislation,  and  legal  ethics.     Before  entering  law  teaching 
I  was  engaged  in  private  practice  in  Washington,  D.C.     I  am 
also  a  regular  wine  columnist  for  the  American  Bar  Association 
Journal,  have  published  several  pieces  in  Wine  World  Magazine , 
and  currently  have  a  manuscript  in  search  of  a  publisher  for 
a  book,  to  be  called  Wineciaft,   for  which  I  recently  interviewed 
twenty-eight  California  vintners  of  fine  wines. 

I  represent  in  this  proceeding  no  one  other  than  myself, 

L 

but  I  speak  to  express  the  consumer's  point  of  view.  Although 
I  know  many  of  the  state's  winemakers,  and  love  many  of 
their  wines,  I  have  no  financial,   family  or  other  connection 
with  the  wine  business.-'   I  am  motivated  to  speak  here 
today  solely  because  of  my  academic  interests  in  legal 
protection  for  consumers  and  in  fair  administrative  procedure. 


* 

My  employment  at  a  Jesuit  university  law  school  is  in 
no  way  related  to  the  Jesuits'    California  winery  (Novitiate, 
in  Los  Gatos) ,  and  the  usual  safeguards  of  academic  freedom 
fully  insulate  my  employment  and  salary  status  from  any 
ositive  or  negative  influence  by  the  Order. 
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...     THE  BUREAU  SHOULD  RETAIN  ITS  JURISDICTION  OVER  WINE  LABEL 
APPELLATIONS,   RATHER  THAN  ABANDON  IT  TO  THE  STATES 


The  putative  question  addressed  by  this  proceeding  is 
whether  BATF  should  abandon  its  jurisdiction  over  determinations 
of  "appellations  of  origin"  and  "viticultural  areas,"  as  it 
has  proposed  m  40  Fed.  Reg.   30117   (July  17,   1975)  .-/   I  suspect, 
however,  that  BATF  already  has  received  a  clear  answer  to  that 
question,  for  I  understand  that  small  wineries,  the  Wine 
Institute,  consumers  and  others  have  been  virtually  unanimous 
in  strongly  opposing  the  Bureau's  proposal.     I,  too,  strongly 
opposed  the  proposal  in  written  comments  submitted  some  months 
go,  and  I  wish  to  incorporate  those  comments  herein  by  reference 
("Which  Way  Toward  Meaningful  Appellations  of  Origin?,"  dated 
September  11,  1975,  comment  by  Robert  W.  Benson,  In  the  Matter 
of  Proposed  Rules  on  "Appellation  of  Origin  and  Viticultural 
Areas").     I  will  merely  succinctly  reiterate  here  the  points 
made  in  my  earlier  statement,  and  then  move  on  to  what  is 
perhaps  the  more  important,  implied  question  of  these  proceedings 
if  the  Bureau  does  retain  jurisdiction  over  these  matters,  how 
can  it  do  a  good  job  with  its  limited  staff  resources  and  its 
felt  lack  of  expertise? 

* 

The  period  for  submission  of  written  comments  was 
extended  in  40  Fed.   Peg.    33982   (August  13,   1975),   and  public 
hearings,  including  the  present  one,  were  announced  in  41 
^ed.   Reg.   8188    (Fcoruary  25,   1976).     Also  announced  in  the 
atter  notice  was  a  proposed  rule  changing  the  definition  of 
"Estate  oottled,"  to  be  discussed  later  in  these  remarks.  « 


My  opposition  to  the  Bureau's  proposal  to  abandon  its 
appellation  jurisdiction  to  the  states  rests  upon  the  following 
four  considerations: 

(A)     Financial  and  political  influence  of  the  giant  wineries 
on  state  government  is  too  great  for  consumer  interests  to  be 
fairly  considered. 

Awarding  of  appellations  of  origin  by  the  states  will  be 
a  political  football  game.     Since  the  big-gallonage  wineries 
have  political  and  financial  muscle  at  the  state  level  which 
smaller  wineries  lack,  the  big  wineries  will  win  that  game. 
The  real  loser  will  be  the  consumer  who  will  be  greeted  with 
wine  appellations  drawn  to  suit  financial  interests  rather 
than  to  reflect  quality.'    In  California,  particularly,  the 
influence  of  the  large  wineries  on  state  government  is  legendary, 
.lthough  their  influence  on  BATF  is  also  considerable,  my  judg- 
ment as  a  teacher  of  administrative  law  is  that  consumers  and 
small  wineries  have  a  better  chance  of  objective  treatment  of 
their  interests  at  the  federal  level  under  the  superior  federal 
administrative  process. 

(B)     Every  state  will  compete  to  draw  its.  appellation 
lines  leniently  so  that  its  local  winemakers  will  have _ a 
competitive  advantage  in  marketing  wines  with  "prestigious" 
labels. 

Again,  the  loser  will  be  the  consumer,  who  will  be 
faced  with  diluted  appellations  which  do  not  represent  quality. 
Even  if  they  did  represent  quality  they  would  be  a  morass  of 
confusion,  for  they  would  not  be  based  on  nationally  uniform 
criteria. 
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(C)  State  government,  in  California  at  least,  is  wholly 
racking  in  the  interest,  expertise  or  staff  needed  to  handle 
an  appellation  of  origin  system. 

The  State  Department  of  Health,  the  one  agency  with 
statutory  authority  to  establish  "standards  of  identity  and  quality" 
for  wine,  and  to  inspect  wineries,  has  virtually  abandoned  all 
its  responsibility  in  this  area.     It  currently  has  no  full- 
time  people  assigned  to  wine  law  enforcement.     Testimony  two 
and  one-half  years  ago  by  Department  officials  before  a 
State  Senate  committee  revealed  that  the  Department  is  content 
to  enforce  the  wine  laws  by  relying  generally  on  "a  fine 
working  relationship  with  i_ne  Wine  Institute"  and  on  the  BATF's 
inspectors.      (Volume  III,  Te-itimony  Received  at  Public  Hearings, 
December  4,  1973,  Senate  Select  Committee  on  Laws  Relating  to 
alcoholic  Beverages,  California  State  Senate,  p.p.  138-141.) 
I  hope  officials  of  that  Department  will  testify  at  this  present 
hearing  to  give  further  evidence  of  their  unwillingness  and 
incapacity  to  take  over  BATF's  appellation  of  origin  responsibilities. 

(D)  If  the  states  were  to  accept  the  Bureau's  invitation 
and  get  actively  into  the  appellation  business,  they  may  discover 
that  under  the  21st  Amendment  they  can  write  their  own  wine 
quality  laws  in  every  other  respect  too  just  as  they  now  write 
their  own  wine  tax  laws. 

The  resulting  crazy  quilt  of  wine  laws  would  wreak  havoc 
with  the  national  wine  market,  and  would  irretrievably  doom  the 
wine  consumer's  hope  for  meaningful  national  quality  standards 
an  the  United  States. 


II.     ASSUMING  THE  BUREAU  RETAINS  ITS  APPELLATION  JURISDICTION , 
IT  NEEDS  SOME  MECHANISM  TO  SECURE  LOCAL  ADVICE,   FOR  IT 
CLAIMS  IT  HAS  NEITHER  THE  STAFF  NOR  EXPERTISE  ITSELF; 
ANY  SUCH  MECHANISM  MUST  BE  BASED  UPON  THREE  FUNDAMENTAL 
PRINCIPLES. 


Assuming  the  Bureau  decides  to  retain  its  jurisdiction 
over  wine  appellations,  how,  with  its  limited  staff  resources 
and  claimed  lack  of  expertise,  can  it  establish  a  meaningful 
appellation  system?    What  appears  to  be  needed  is  some 
system  for  obtaining  local  expertise,  followed  by  national 
promulgation  of  appellations,  which  is  the  way  appellations 
have  been  developed  in  France,  Germany,   Italy,  Spain  and 
Portugal. 

The  crucial  threshold  question  is:     what  kind  of  structure 
should  be  set  up  to  secure  this  local  participation?  I  have 
seen  proposals  from  growers  in  the  Napa  Valley  that  are  the 
result    of  many  hours  of  hard  thinking,  and  that  are  remarkable 
in  their  attempt  to  be  equitable.     I  have  also  seen  the  Wine 
Institute's  proposal.    (Special  Committee  on  Appellations, 
Report  to  the  Executive  Committee,  dated  February  17,  i976. 
On  information  and  belief,  this  Report  was  formally  approved 
by  the  Institute  in  March,   1976.)     Indubitably,   there  are 
others  proposals  floating  around.     Any  such  proposal,  however, 
must  be  judged  against  three  fundamental  principles  upon 
which,  in  my  view,  any  structure  for  local  participation 
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must  be  based.     The  principles  are: 

(A)  that  consumers  must  participate  in  any  local 
advisory  group; 

(B)  that  members  of  advisory  groups  must  be  wholly 
free  from  conflicts  of  interest  that  could  lead  to  antitrust 
violations ;  and 

(C)  that  the  local  groups  must  be  purely  advisory  to 
the  Bureau,  having  authority  only  to  recommend,  not  to 
establish  standards  or  to  grant  or  deny  appellations. 

Permit  me  to  elaborate  each  of  these  principles. 

(A)     The  law  requires  consumer  participation  in  any 
local  advisory  groups. 

This  may  come  as  •  an  apoplectic  surprise  to  some  in 

the  industry,  so  I  shall  repeat  it  in  italics:   the  law 

requires  consumer  participation.     Although  this  may  surprise, 

it  should  not  frighten  winegrowers,  for  quality  winegrowers 

have  nothing  to  fear  from  consumers.     Consumers  love  you  and 

your  products;     they  are  your  natural  marketing  allies,  and 

if  you  are  open  and  honest  with  them  they  will  acclaim  your 

wines  and  crown  you  with  laurels. 

(1)     The  Bureau's  legal  authority  to  control  wine  label 
appellations  is  found  in  §5  (e)   of  the  Federal  Alcohol  Admin- 
istration Act   (27  U.S.C.   §205  (e) ) ,   and  that  law  is  a  consumer 
protection  law. 

The  portions  of  §5(e)   relevant  to  the  Bureau's  domestic 
wine  appellation  labeling  authority  read  as  follows: 


It  shall  be  unlawful  .    .    .    (e)    [t]o  sell  or 
ship  or  deliver  for  sale  or  shipment,  or  otherwise 
introduce  in  interstate  or  foreign  commerce,  or 
to  receive  therein  .    .    .  any  .    .    .  wine  .    .  . 
unless  such  products  are  .    .   .  labeled  in  conformity 
with  such  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Treasury,  with  respect  to  packaging, 
marketing,  branding,  and  labeling  .    .  . 

(1)  as  will  prohibit  deception  of  the  consumer 
with  respect  to  such  products  .   .    .  and  as  will  pro- 
hibit irrespective  of  falsity,   such  statements 
relating  to  age,  manufacturing-  processes,  analyses, 
guarantees,  and  scientific  or  irrelevant  matters 

as  the  Secretary  of  the  Treasury  finds  to  be  likely 
to  mislead  the  consumer; 

(2)  as  will  provide  the  consumer  with  adequate 
information  as  to  the  identity  and  quality  of  the 
products  .   .  . 

(4)     as  will  prohibit  statements  on  the  label 
that  are  .   .    .  false, I'  [or]  misleading  .... 
[Emphasis  added.] 

These  provisions  11 .   .    .  were  intended  to  insure  that 
the  purchaser  should  get  what  he  thought  he  was  getting, 
that  representations  both  in  labels  and  in  advertising 
should  be  honest  and  straightforward  and  truthful  .    .    .  they 
should  provide  for  the  information  of  the  consumer,  that  he 
should  be  told  what  was  in  the  bottle,  and  all  the  important 
factors  which  were  of  interest  to  him  about  what  was  in  the 
bottle."-/"   In  short:     "This  section  is  for  protection  of 


1 

Official  legislative  history,  prepared  by  Office  of  General 
Counsel,  I.R.S.,  September  15,   19  35,  quoting  testimony  of 
Mr.  Choate,  then  Director  of  Federal  Alcohol  Control  Administration, 
before  House  Ways  and  Means  Committee;     quoted  in  petition  for 
rulemaking  of  H.   Donald  Harris,  Jr.,   to  BATF,  March  15,  1976. 


consumers  and  its  purpose  is  to  enable  purchasers  to  buy 

wine  for  what  it  really  is."     (Gibson  Wine  Co.  v.  Snyder,  95 

F.   Supp.,   145,   146    (D.D.C.,  1950.) 

Thus,  unlike  some  of  the  European  appellation  laws 

which  are  based  heavily  on  policies  of  trade  protection  or 

economic  regulation,  our  appellation  laws  are  based  primarily 

upon  a  policy  of  consumer  protection.     Of  course,  prevention 

of  unfair  business  competition  is  often  related  to  consumer 

deception,  and  one  panel  of  the  District  of  Columbia  Circuit 

has  held  that  the  Bureau's  labeling  regulations  under  §5(e) 

may  also  be  based  upon  business  policies  of  "fair  competition" 

*/ 

coincidental  with  consumer  protection  purposes."    But  no 
couit  has  held  that  the  statute  authorizes  the  Bureau  to 
promulgate  naked  "fair  competition"  regulations  in  place  of, 
or  adverse  to,  consumer  protection  regulations. 

The  Bureau  itself  recognizes,  as  it  must,  the  consumer 
protection  nature  of  this  proceeding.  See,  e.g. ,  the  notices 
the  Bureau  has  published  in  the  Federal  Register  in  this 
proceeding,  which  emphasize  the  Bureau's  concern  for  the 
consumer's  interest.     The  first  notice   (40  Fed.  Reg.  30117, 
July  17,  1975)   also  expressed  concern  over  the  "competitive 
advantages"  of  appellation  areas  vis  a  vis  neighboring 

* 

Continental  Distilling  Corp.  v.  Schultz,   472  F. 
2a  1367   (D.C.  Cir. ,   1972) .     The  court  went  far  beyond  the  language 
of  §5(e)   to  find  implied  authorization  for  "fair  competition" 
regulations,  but  noted  their  coincidental  purpose  of  also 
suppressing  consumer  deception.     See  also,  Arrow  Distilleries 
v.  Alexander,   109  F.   2d  397    (7th  Cir.,   1940),   cert,  denied 
310  U.S.   646,  motion  granted  311  U.S.  613. 
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districts,  and  this  may  be  an  appropriate  additional  concern; 
but  any  attempt  to  fashion  regulations  solely  on  the  basis 
that  appellations  are  "only  financial  questions"    (as  I 
understand  some  in  the  Bureau  may  have  believed)     would  have 
been,  in  my  opinion,  unauthorized  under  §5  (e)   as  well  as 
arbitrary  and  and  capricious.   I  am  heartened,  therefore,  to 
see  the  Bureau's  recognition  that  this  is  a  consumer  proceeding. 

How  does  any  of  this  establish  my  point  that  consumer 
participation  in  local  advisory  groups  is  required?  Standing 
alone,   §5  (e)   does  not  establish  the  legal  requirement  for 
vonsumer  participation.     But  §5(e)   read  in  conjunction  with 
the  Federal  Advisory  Committee  Act   (FACA)    (5  U.S.C.  App.  I) 
leads  inescapably  to  that  requirement. 

(2)     The  Federal  Advisory  Committee  Act,  read  in  conjunction 
with  §5  (e)   of  the  FAA  Act,  requires  consumer  membership. 

The  FAC/i  states  that  agency  heads  "shall"  [emphasis 

added]   follow  certain  guidelines  in  creating  advisory  committees, 

among  them:     "...  require  the  membership  of  the  advisory 

committee  to  be  fairly  balanced  in  terms  of  the  points  of 

view  represented  and  the  functions  to  be  performed  by  the 

advisory  committee."     (5  U.S.C.   §5 (b)(2)   and   (c).)  This 

language  plainly  means  that  consumers  must  be  members  of  any 

committee  set  up  to  advise  the  Bureau  on  exercise  of  the 

Bureau's  consumer    protection  powers  under  §5(e)  of  the  FAA 

Act.     Without  consumers,  how  could  the  membership  of  such  a 
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iramittee  be  "fairly  balanced"  in  terms  of   (1)     "points  of 
view"  or  (2)     "functions  to  be  performed"?     If  it  is  argued 
that  the  functions  to  be  performed  are  only  technical  ones 
relating  to  geography,  then  the  short  answer  is  that  the 
committee  should  be  composed  entirely  of  geographers.  But, 
in  truth,  the  functions  to  be  performed  relate  primarily  to 
determinations  of  geographical  names  that  are  honest  and  not 
misleading  to  consumers.     On  those  questions,  consumers  are 

among  the  experts. 

The  legislative  history  of  the  FACA  also  supports  the 
conclusion  that  consumers  must  sit  on  the  kind  of  vdvisory 
committee  we  are  considering.     One  of  the  major  motives  for 
enactment  of  this  statute  in  1972  was  Congress'   concern  over 
the  old  problem  of  administrative  agencies  being  in  bed  with 
the  industries  they  are  supposed  to  regulate  in  the  public 
interest.  Hundreds  of  advisory  committees  had  become  officially 
approved  mechanisms  through  which  private  interests  could 
effectively  monopolize  agency  policy.-7  The  Congressional  antidote 


See  Statutory  Comment,  The  Federal  Advisory  Committee  Act, 
10  HARV.  J.   LEGIS.   217    (1973)    [hereinafter  cited  as  HARVARD]; 
Comment,  The  Federal  Advisory  Committee  Act:    A  Key  to  Washington  s 
Back  Door,   20  S.D.   L~ev.    380    (1975);     J.  L.  McGrew,   how  to  Let  in 
the  Sunshine  Without  Getting  Burned:     Protecting  Your  Rights 
Before  Advisorv  Committees,  Food  Drug  Cosmetic  L.  J.   ^6  (Sept., 
1975)  ■  A — j — ste!nT~I7OTA  and  FACA:     Freedom  of  Information  in 
the  "Fifth  Branch"?,   27  Ad.  Law  Rev.   31   (1975);     H  Perritt 
and~j7  Wilkinson,   Ooan  Advisorv  Committees  and  the  Political 
Process:     The  Federal  Advisory  Committee  Act  After  Two  Years, 
63  Geo.   L.   J.   725  (1975) 


■o  this  malady  was  to  let  "sunshine"  into  advisory  committee 
^'meetings,  opening  them  up  to  public  membership,  requiring 
public  meetings,  and  giving  public  access  to  committee 
records.     Some  bills  originally  introduced  actually  required 
that  one-third  of  each  committee's  membership  be  "public." 
Senate  opponents  to  that  provision  urged  that  public  participation 
be  optional.     Neither  position  was  finally  enacted.  A 
compromise  was  reached  and  the  language  now  in  the  Act  was 
adopted,  requiring  "fair  balance"  in  terms  of  "points  of 
view"  and  the  "functions  to  be  performed."     (See  HARVAPD, 
supra  at  222-223.)     The  Congressional  intent  to  be  deduced 
from  this  compromise  appears  to  be  that  automatic  one-third 
public  membership  is  not  required,  but    neither  is  public 

embership  optional — there  must  be  enough  public  membership 
to  assure  "fair  balance"  between  representation  of  public 
and  private  interests. 

Inevitably,  there  will  be  some  wineries  and  growers  who 
would  prefer  to  avoid  this  consumer  participation  in  their 
deliberations.     Certainly  they  are  legally  able  to  meet  and 
formulate  positions  among  themselves  without  the  FACA  being 
applicable.     But  once  a  two-way  exchange  with  the  Bureau 
begins,  through  meetings,  discussions,  or  Bureau  reliance  on 
information  supplied  by  these  groups,  then  the  FACA  becomes 
applicable.     This  is  so  because  §3(2)  says: 
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Advisory  committee  means  any  committee,  board, 
commission,  council,  conference,  panel,  task  force 
or  other  similar  group,  or  anv  subcommittee  or  other 
subgroup  thereof  .    .    .  which  is   .    .   .    (c)  established 
or  utilized  by  one  or  more  agencies,   in  the  interest 
of  obtaining  advice  or  recommendations  for  .    .    .  one 
or  more  agencies  or  officers  of  the  Federal  Government. 

As  the  Bureau  knows  quite  well,  a  federal  district  court  has 

already  held  that  BATF 1 s  meetings  with  consumer  and  industry 

groups  to  discuss  the  recent  ingredient  labeling  proposals 

were  meetings  to  which  the  FACA  applied  because  the  agency 

"utilized"  the  groups  in  the  interest  of  obtaining  advice  or 

recommendations.     Food  Chemical  News  v.  Davis,   37  8  F.  Supp. 

1048   (D.D.C.,   1974).     See  also,  Aviation  Consumer  Action  Project 

Yohe,  c.A.  No.   70773    (D.D.C.  June  24,  1974). 

Happily,  the  Treasury  Department  has  already  recognized 
its  general  duty  to  place  consumers  on  its  advisory  committees. 
In  its  Proposed  Consumer  Representation  Plan,   4  0  Fed.  Reg. 
55221   (November  26,   1975),  it  identifies  BATF  as  one  of  its 
agencies  of  "high  consumer  impact,"  and  states  in  Part  IV, 
A,  Is     "It  is  recommended  that  the  membership  of  the  present 
committees  be  reviewed  with  the  objective  of  security  [sic, 
securing?]  consumer  representation  where  applicable  and 
desirable. " 

In  concluding  this  section,   I  would  only  direct  your 
attention  to  the  Wine  Institute's  proposal  for  an  "industry 
committee"  with  no  consumer  members.     For  the  reasons  discussed 
above,  that  proposal  would  be  in  violation  of  federal  law. 
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(B)     The  members  of  advisory  groups  must  be  wholly  free 
from  any  conflicts  of  interest, especially  those,  that  could  lead  to 
antitrust  violations. 

"The  initial  postwar  interest  in  advisory  bodies  focused 
on  the  potential  of  these  groups  for  encouraging  antitrust 
violations  by  allowing  industry  leaders  to  meet  under  official 
aegis."     "[Some  of  tjhe  requirements  in  the  Federal  Advisory 
Committee  Act  .    .   .  are  outgrowths  of  the  early  antitrust 
concern."     (HARVARD,  supra  at  220,  233.) 

Grave  antitrust  questions  would  be  raised  if  the  vintners 
in  one  region  were  allowed  to  influence,  through  membership 
on  an  advisory  committee,  the  names  and  boundar.'.^s  of  their 
competitors'  appellations  in  another  region.     An  advisory 
committee  should  be  an  instrument  for  gathering  information, 
yet  it  could  easily  be  turned  into  an  instrument  for  restraint 
of  trade  or  unfair  competition  if,  for  example,  the  wineries 
in  the  region  just  south  of  San  Francisco  Bay  were  allowed 
to  influence  the  drawing  of  appellations  for  their  competitors 
in  the  Napa  Valley,  or  vice  versa.     Would  the  vintners  of 
Burgundy  permit  those  of  Bordeaux  to  advise  on  appellation 
controls  in  Burgundy?    Actually,   the  advisory  committee 
proposed  by  the  Wine  Institute   (Report  of  February  17,  1976, 
referred  to  earlier)   is  even  more  ludicrous.     It  would  have 
the  Wine  Institute  nominate  four  winery  representatives. 
Since  the  Institute's  Board  of  Directors  is  apportioned  by 
districts  on  the  basis  of  number  of  wineries  and  gallonage, 
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the  Institute  is  controlled  by  the  big  wineries  from  the  hot 
inland  valley  regions.      (See  Wine  Institute  Bulletin  No. 
1828,  May  23,   1975.)   Hence,   its  proposal  to  have  the  Institute 
appoint  four  of  seven  members  of  an  appellation  advisory 
committee  is  a  proposal  to  allow  the  cheap  table  wine  and 
Thompson  Seedless  interests  to  dominate  determinations  of 
appellations  for  fine  wines.     That  is  tantamount  to  inviting 
the  vintners  of  the  Provence  to  define  the  appellation  for 
the  Champagne  district! 

Similar  conflicts  of  interest  would  arise  if  wineries 
were  represented  on  an  advisory  committee  to  the  exclusion 
of,  or  in  greater  proportion  than,  growers  of  wine  grapes. 
As  appellation  boundaries  are  drawn  to  include  ox  exclude 
certain  vineyard  parcels,   the  owners  of  those  vineyards  will 
find  the  marketability  of  their  grapes  increased  or  diminished, 
so  the  growers'  economic  interest  in  wine  appellations  is  no 
less  than  that  of  the  wineries.     It  would  be  grossly  inequitable 
to  have  the  growers'   financial  fortunes  rise  or  fall  upon 
the  advice  of  wineries  alone,  and  wineries,  whose  economic 
interest  is  often  adverse  to  that  of  the  growers,  could 
easily  be  inclined  to  use  their  position  on  an  advisory 
committee  to  promote  restraints  of  trade  or  unfair  competition 
Zil  a  Ii£  the  growers.     To  avoid  these  antitrust  problems,  I 
specifically  endorse  the  view  of  wine  grape  growers  that 
they  should  have  equal  influence  in  advising  on  appellations. 
There  is  no  problem  of  the  Bureau  asserting  "jurisdiction" 
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over  growers  which  it  does  not  loyally  have,  for  the  Bureau 

would  merely  be  soliciting  growers'   advice  on  how  it  should 

exercise  its  jurisdiction  over  wine  labels,  just  as  it  would 

be  soliciting  consumers'  advice  on  the  same  question  though 

it  has  no  "jurisdiction"  over  consumers.     Indeed,  in  addition 

to  the  antitrust  reasons  stated,   I  believe  the  Bureau  must 

provide  equal  grower  representation  on  advisory  committees 

pursuant  to  the  Federal  Advisory  Committee1  Act  requirement 

for  "fair  balance"  in  terms  of  "the  points  of  view  represented" 

and  "the  functions  to  be  performed."     (See  discussion, 

supra,  Part  II  (A)(2).) 

(C)     Any  advisory  group  must  be  purely  advisory  to  the 
Bureau,  having  authority  only  to  recommend,  not  to  establish 
standards  or  to  grant  or  deny  appellations. 

The  Treasury  Department  cannot  delegate  its  wine  labeling 

responsibilities  to  others,  for  the  statutes  do  not  permit 

it  (27  U.S.C.   §205(e)   and  5  U.S.C.  App.   I  §2(b)(6)).  Nor 

could  the  Bureau  escape  the  statutory  prohibition  against 

delegation  of  its  responsibilities  by  retaining  merely  a  pro 

forma  approval  power,  rubber-stamping  the  work  of  advisory 

committees  without  its  own  independent  determinations.  This 

point,  though  legally  clear,  deserves  emphasis  because  I 

fear  some  winegrowers  may  conceive  of  an  advisory  committee 

as  an  authoritative  body  whose  determinations  would  automatically 

assure  approval  or  denial.     Such  is  not  the  case:     an  advisory 

committee  is  advisory.     After  receiving  the  recommendations 
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of  an  advisory  committee,  the  Bureau  would  still  have  to 

hold  a  rulemaking  proceeding  on  the  proposals,  with  opportunity 

for  comment  by  all  persons,  pursuant  to  the  Administrative 

Procedure  Act   (5  U.S.C.   §553), 'and  the  FAA  Act   (27  U.S.C. 

§5)  . 


III.     PROPOSED  ADVISORY  COMMITTEE  STRUCTURE 


Fashioned  upon  the  basic  principles  discussed  above,  my 
proposal  for  the  structure  of  appellation  advisory  committees 

is  as  follows: 

(A)     That  the  Bureau  create  one  advisory  committee  in 
each  appropriate  state,  to  be  chaired  by  the  Regional  Director 
or  an  officer  under  him,  with  members  appointed  by  the 
Bureau  Director  after  wide  solicitation  of  names; 

IB)     That  the  committee  have  three  consumer  members, 
three  winery  members,  three  wine  grape  grower  members,  and 
one  person  with  viticultural  expertise  who  is  from  an  institution 
of higher  education  or  from  an  agricultural  service  agency 
of  local,  state,  or  federal  government; 

(C)  That  new  sets  of  winery  and  grower  members  be 
appointed  for  each  appellation  area    as  the  committee  takes 
each  area  under  consideration,  so  that  only  vin.ners  and 
growers  from  the  area  are  advising  on  their  own  area  s 
appellation;  and 

(D)  That  the  requirements  of  the  Federal  Advisory 
Committee  Act  be  strictly  adhered  to  in  terms  of  public 

"      of  meetings,  open  meetings,  permitted t^S^S^tmOi 
Qtatements  by  any  vintner,  grower,  consumer  or  other  interested 
person  rrom  an*  Lea,  and  detailed  minutes  of  meetings  being 
made  public. 

The  most  novel  feature  of  the  foregoing  proposal  is  its 
provision  for  a  rotating  membership  of  the  vintner  and 
grower  members.  This  concept  is  intended  to  avoid  the  conflict 
of  interest  and  antitrust  problems  noted  earlier,  while  at 
the  same  time  avoiding  much  of  the  inefficiency  and  difficulty 
of  setting  up  a  dozens  of  wholly  new  committees  to  cover 
each  of  the  appellation  areas  in  California  alone.  Under 
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he  proposal,  the  BATF  chairperson  remains  the  same  and  can 
provide  scheduling  and  organizational  continuity  as  each 
appellation  is  considered.     The  consumer  and  viticultural 
expert  members  also  remain  the  same,  only  to  avoid  the 
inefficiency  of  having  to  find  enough  such  members  to  fill  a 
multiplicity  of  committees.  Also,  those  consumer  members,  if 
continuous,  would  become  educated  in  some  of  the  technicalitie: 
to  be  dealt  with,  saving  the  need  for  constantly  reeducating 
new  consumer  members. 

Appointment  of  consumer  members  would  be  accomplished 
by  the  Regional  Director's  invitation,  through  wide  public 
notice,  to  interested  persons  to  submit  a  resume,  and  a 
letter  and  stating   (a)  why  they  could  effectively  represent 
wine  consumers'   interests,  and   (b)   that  they  have  no  financial 
or  family  interest  in  any  aspect  of  the  wine  or  grape  business 
The  Regional  Director  should  publish  notice  in  the  Federal 
Register  of  all  names  received  in  nomination,  and  the  three 
which  he  intends  to  nominate,  and  then,  after  allowing 
thirty  days  for  public  written  comment  on  the  nominations, 
the  Director  should  make  the  final  appointments. 

Winery  and  grower  members  would  be  appointed  in  a 
similar  fashion,  except  that  only  wineries  located,  and 
growers  with  vineyards  located,  in  the  appellation  area 
under  consideration  would  be  eligible  for  appointment. 


Since,  however,  it  is  impossible  to  know  what  is  the  "appeilati 
area  under  consideration"  before  the  boundaries  for  that 
area  have  been  drawn   (e.g. ,  whether  Wooden  Valley  is  part  of 
the  "Napa  Valley"  appellation  area  cannot  be  known  until 
"Napa  Valley"  is  defined) ,   I  would  construe  "appellation 
area  under  consideration"  to  mean  the  territory  within  the 
county  boundaries.     Thus,  in  effect,  all  wineries  and  growers 
within  a  county  would  be  eligible  to  serve  on  an  advisory 
committee  considering  any  appellations  within  the  county. 
The  Director's  appointments  should  be  made,  however,  with 
the  objective  of  assuring  membership  to  at  least  one  grower, 
and  one  winery   (if  any) ,  from  a  sub-region  which  is  being 
considered  for  an  appellation.     For  example,     if  consideration 
of  the  appellation     "Carneros"  were  undertaken,  wineries  (if 
any)  and  growers  from  an  area  which  no  reasonable  person 
would  dispute  is  Carneros  should  be  placed  on  the  Committee, 
along  with  other  wineries  and  growers  from  Napa  County. 

Eligible  wineries  would  be  those  operating  under  a  BATF 
basic  permit,  and  eligible  growers  would  be  those  who  own  at 
least  one  acre  of  grapes  normally  sold  for  production  of 
wine . 

Finally,  the  Bureau's  charters  establishing  these 
advisory  committees  should  make  clear  that  these  are  only 
information  gathering  bodies,  not  mini-legislatures  or  mini- 
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• 

BATFs,  that  the  purpose  of  appointing  members  to  committees 
is  to  gain  "fair  balance"  in  terms  of  the  points  of  view,  but 
also  to  simply  ensure  that  some  specified  persons  are  charged 
with  responsibility  for  assembling  the  needed  information. 
Therefore,  the  Director  should  emphasise  that  committee 
membership  is  intended  only  to  provide  BATF  with  the  minimum 
information,  not  the  maximum;   to  this  end,   committee  charters 
should  require  that  the  chairperson  must  accomodate  any 
interested  person's  desire  to  speak  or  submit  statements  to 
the  committee,  as  suggested  by  FACA  §3,  and  Office  of  Management 
and  Budget  Circular  No.   A- 6 3  Revised   (39  Fed.  Reg.  12380, 
April  5,  1974),   §8  (c)(3)   and  (4). 


IV.     ELIGIBILITY  FOR  APPELLATIONS  AND  CRITERIA  FOR  ADVISORY 
COMMITTEE  RECOMMENDATIONS 


(A)     The  present  ad  hoc  awarding  of  appellations  through 
the  label  approval  process  must  be  abandoned. 

The  Bureau  already  recognizes  how  unsatisfactory  the 

present  system  is;     indeed,  this  whole  proceeding  was  apparently 

begun  as  a  result  of  the  Bureau's  own  dissatisfaction  with 

the  tremendous  workload  of  labels  submitted  for  approval,  coupled 

with  the  frustration  of  not  knowing  where  to  draw  geographical 

boundaries,  or  even  how  to  determine  the  propriety  of  a  place 

name  submitted  for  approval.     BATF's  candid  expression  of 

its  difficulties  is  welcomed  by  consumers,  who  are  eager  now 

to  help  the  Bureau  formulate  a  workable  and  satisfactory 
new  appellation  system.     But  before  making  suggetions  for 

a  new  system,  I  wish  to  underscore  some  additional  reasons  why 

the  present  system  must  be  abandoned,  why  there  can  be  no 

turning  back  to  the  status  quo. 

(1)     It  is  unclear  whether  all  of  the  place  names  and 
representations  of  origin  now  used  on  front  and  back  labels 
are  considered  by  BATF  as  appellations  of  origin.     If  so, 
wineries  are  now  misled;     if  not,  consumers  are  now  misled. 

In  recent  years  place  names  have  proliferated  on  front 

and  back  labels,   and  consumers  are  enthused  at  this  development 

which  provides  more  information  on  grape  origin.  Sub-regions 

have  begun  to  be  identified  as  particularly  meritorious  for 

certain  grapes — for  example  "Carneros"  in  the  Napa  Valley. 
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Even  individual  vineyards  have  achieved  fame— Heitz  Cellar's 
"Martha's  Vineyard    Cabernet  Sauvignon"  is  the  most  prominent 
example.     Some  wineries  are  even  providing  full  information 
as  to  vineyard  parcels,   sub- regions  and  general  regions, 
along  with  other  details  of  vital  interest  to  consumers.  The 
excellent  labels  of  Ridge  Vineyards  apparently  pioneered  this 
approach,  of  which  the  following  label  is  one  sample: 


mm 

'anclci/Lodijbotiled  October  1974 
5S  ^r^TTvIrisvards  in  Locii)and,  due  to 
Jl  oarvestea  just  at  maturity.  On  com- 
(•W.?  r:u'o!act:c  h  :;neiiia!ion,  li;-.'  wine 
iriefly  to  new  oak  barrels  and  then  finished 
n  old  oak.  It  was  bottled  after  reaching  a 
lance  between  the  fresh  fruit  and  a  subtlety 
?d  by  the  small  cooperage.  This  soft,  me- 
odied  wine  is  ready  to  enjoy  now  and  will 
3  further  with  a  year  of  bottle  age.  PD  (TO/74) 


wine  is  made  with  an  emphasis  on  c,., 
ura  In  ess  that  is  rarely  attempted/Our  grapes^ 
wn  m  seJecj  vincvarosjLsTTiTrrirf^fi!^  on j 
d)J\vhere  tney  are  leii  to  ripen  to  P£dk 
</.  otien  at  some  loss  of  quantity.  We  let  the 
ttlc  and  age  in  small  barrels,  with  only  rare 
eatment  other  than  racking.  Varieties  are  not 
i  unless  so  indicated  on  the  label.  Near  Black 
m  on  Monte  Gello  Ridge,  our  main  vineyard 
lies  south  of  Palo  Alto,  15  miles  inland  from 
•an,  and  over  2C00  feet  in  elevation.  For  re- 
S  information  on  ordering  wines  or  visiting 
ery  for  tasting,  please  send  us  a  note  or  call 
37-3233. 
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CRAPES  FROM(X)KUHARA  VINEYARCOi^AST  LODI 
BOTTLED  OCT  mTKO^mC^Ts^Y^mAr^ 
PRODUCED  AND  BOTTLED  BY  RIDGE  VINEYARDS 
17100  MONTE  BELLO  RD,  CUPERTINO,  CALIFORNIA 


\  Consumers  certainly  understand  all  of  these  geographical 

representations  to  be  appellations  of  a  wine's  origin, 
subjecting  it  to  the  requirements  that  75%  (non-vintage)-7 
or  95%   (vintage)--/  of  the  grapes  come  from  the  place  indicated. 
Without  question,   it  is  the  practice  of  such  highly  reputable 
wineries  as  Ridge,  Heitz  and  others  to  adhere  to  these  re- 
quirements  (and  even  exceed  them) ,  for  all  of  the  place  names 
on  a  label.     Yet  the  trade  understanding  seems  to  be  that 
only  the  place  name  used  in  direct  conjunction  with  the 
wine  type  need  qualify  as  an  official  appellation  of  origin 
for  purposes  of  the  75/95%  rules.     That  being  so,  what 
protection  do  fine  wineries  have  against  unscrupulous  competitors 
who  might  pirate  the  "Lodi/Okuhara"— "Carneros"— "Martha ' s 
Vineyard"  concept  and  label  their  wines  "Blackacre  Vineyard" 
even  though  few  of  the  grapes  come  from  Blackacre,  or  even 
though  Blackacre  may  exist  only  on  paper?  ^nd  what  protection 
does  the  consumer  have  against  being  misled  by  geographical 
representations  on  wine  labels  if  those  representations  are  not 
subject  to  BATF's  appellation  rules? 


27  CFR  4.25. 

27  CFR  4.10(h) ,  4.39(b) 


***    Such  "paper  vineyards"  exist  now  in  the  form  of  misleading 

doing  business  as"  names  which  falsely  suggest  the  wines  come 
irom  actual  geographical  locations. 


BATF's    position  on  this  question  seems  ambiguous. 

On  the  one  hand,  some  persons  read  its  regulations  as 

considering  an  "appellation  of  origin"  to  be  only  that 

place  name  used  in  "direct  conjunction"  with  the  wine 
*/ 

type  name.—      On  the  other  hand,  my  information  and  belief 
is  that  the  Bureau  sometimes,  usually,  or  always,  treats 
all  place  names  as  appellations  subject  to  the  75/95%  rules. 

How  should  the  Bureau  treat  the  several  place  names  on 
a  wine  label?     In  my  judgment,  not  only  the  consumer's 
interest,  but  also  a  cold  legal  analysis  of  existing 
regulations,  both  require  the  Bureau  to  consider  all  geographical 
representations  on  labels  to  be  appellations  of  origin  subject 
tc  cne  75/95%  rules.     The  legal  analysis  rests  upon  the 
fact  that  4.34(b)    (quoted  in  preceding     footnote)   does  not 


Nowhere  do  the  regulations  define  an  appellation  of  origin, 
or  list  the  appellations  that  have  been  approved.     The  75% 
requirement  in  27  CFR  4.25(a)   demands  that  the  wine  be  derived 
from  fruit  "grown  in  the  place  or  region  indicated  by  such 
appellation,"  and  the  95%  requirement  of  4.10(h)   refers  to 
"grapes  grown  in  the  same  viticultural  area"  while  4.34(b) 
states  the  three  instances  when  the  appellation  must  appear 
"in  direct  conjunction"  with  the  wine  class  and  type  des- 
ignation:        ,  ,        „  .,  .  . 
3                      (b)  An  appellation  of  origin  such  as 

"American",  "California",  "Chilean". 
"New  York  State"  or  "Spanish".  disclos- 
ing the  true  place  of  origin  of  the  wine, 
shall  appear  in  direct  conjunction  with 
and  in  lettering  substantially  as  con- 
spicuous as  the  class  and  type  designa- 
tion, (1)  if  a  grape  variety  name  having 
geographic  significance  is  employed  as 
the  type  designation  of  the  wine  pursu- 
ant to  §4.23,  (2)  if  a  semi-rrer.cric  type 
designation  of  geographic  sUTUT.cance  is 
employed  as  the  type  designation  of  the 
wine  pursuant  to  §  4.24(b),  or  (3)  if  the 
label  bears  any  statement,  design,  device, 
or  representation  which  Indicates  or  in- 
fers an  origin  other  than  the  true  pincc 
of  orlr.in  cf  the  wine. 


purport  to  define  an  "appellation  of  origin"  but  merely  to  list 
three  instances  when    it  must  appear  in  direct  conjunction  with 
the  wine  class  and  type.     Hence,  an  appellation  of  origin 
could  appear  in  disjunction  with  the  wine  class  and  type, 
for  example,  on  a  back  label,  if  the  grape  variety  name 
were  not  one  of  geographic  significance,  if  no  semi-generic 
name  of  geographic      significance  were  used,  and  if  no 
indications  or  inferences  of  other  origin  appeared  on  the  label.— 
To  know  what  an  appellation  of  origin  is,  we  are  left,  then, 
with  only  the  standard  of  4.25(a),   "the  place  or  region 
indicated  by  such  appellation."     The  word  "appellation"  is 
a  synonym  for  "name."     Since  "Lodi,"  "Okuhara  Vineyard," 
"Carncros,"  or  "Martha's  Vineyard"  are  names  which  "indicate" 
"places"  or  "regions,"  then  they  are  appellations  of  origin, 
both  in  common  language  and  under  exisitng  EATF  regulations. 
Any  interpretation  of  present  regulations,  therefore,  and  any 
new  appellation  system,  must  consider  all  such  place  names  to  be 


Could  labels  which  do  bear  indications  or  inferences  of 
other  origins    employ  such  indications  or  inferences  in  disregard 
of  the  75/952  rules,  as  long  as  the  "real"  appellation  appears 
in  direct  conjunction  with  the  wine  class  and  type?  Section 
4.34   (b)    (3)   seems  to  say  so  on  its  face.     Yet  that  conclusion 
is  so  startling  that  the  regulation  would  have  to  be  narrowly 
construed  (e.g. ,  applied  only  to  insignias,  etc.)   lest  we  allow 
a  false  statement  of  "Napa  Valley  grapes"  to  be  legalized 
merely  by  the  insertion  of  the  appellation  "California"  in 
direct  conjunction  with  the  wine  type.     If  4.34    (b)    (3)  permits 
that  sort  of  thing,   the  regulation  is  contrary  to  §5(ej  of 
the  FAA  Act,   and  its  promulgation  is  an  irrational  and  cap- 
ricious abuse  of  discretion  which  could  survive  legal  attack 
only  if  blessed  by  the  most  servile  judicial  deference  to 
"administrative  expertise." 
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official  appellations.     The  only  alternative  is  to  prohibit 
their  use,  and  that  would  be  a  giant  step  backward  in  American 
wine  history. 

(2)     The  present  ad  hoc  label  approval  system  even 
appears  to  be  illegal  for  failure  to  follow  rulemaking  require- 
ments of  law. 

The  label  approval  process  of  §5(e)   of  the  FAA  Act  has 
been  held  to  be  a  "licensing"  procedure,  and  therefore 
adjudicatory  in  nature  under  the  Administrative  Procedure  Act. 
Joseph  E.   Seagram  &  Sons,   Inc.  v.   Dillon,   344  F.   2d  497,  499 

fn.  3   (D.C.  Cir.,  1965).-'     But  BATF  is  not  free  to  use  this 
ad  hoc  adjudicatory  procedure  to  build  up  a  body  of  substan- 
tive case  law  defining  which  labels  adequately  meet  §5(e)*s 
standards,  viz.   "prohibit  deception  of  the  consumer,"  "provide 
the  consumer  with  adequate  information  as  to  identity  and 
quality,"  "prohibit  statements  .   .   .  that  are  .    .    .  misleading," 
etc.     If  BATF  were  administering  a  statute  like  the  Trade 
Commission  Act  provision  authorizing  the  FTC  to  prohibit 


* 

It  is,  incidentally,  an  adjudicatory  procedure  with  the 
flavor  of  a  primitive  era  in  administrative  law,  and  I  am 
surprised  the  Bureau  or  the  industry  have  not  tried  to  amend 
it.     There  is  no  provision  for  an  on-the-record  hearing  when 
disputes  arise  over  label  approvals,  hence  the  court  in  the 
Seagram    case  had  to  graft  onto  the  process  the  requirement 
that  some  evidence  be  adduced  at  the  agency  level,   followed  by 
de  novo  judicial  review.     Such  a  process  is  not  a  good  one 
foY"manv  reasons,  among  them  the  following:     "The  theoretical 
right  of   [de  novo]   review  is  often  illusory,   as  it  is  when  the 
amount  involved  is  small,  when  the  hardship  or  cost  of  appealing 
to  a  court  is  relatively  great,  when  the  court  is  strongly  inrlu 
enced  by  the  agency's  view,  or  when  despite  the  theoretical 
scone  of  review  the  court  limits  its  inquiry  to  reasonableness." 
DAVIS ,   ADMINISTRATIVE  LAW  TREATISE  §7.10. 


unfair  and  deceptive  trade  practices  through  adjudication 
(15  U.S.C.   §45(b)),  then  BATP's  current  case-by-case  label 
approval  system,  would  possibly  be  legitimate.     But  BATF's 
statute  is  quite  different.     The  labeling  standards  are  to  be 
filled  in  by  regulation,  not  by  adjudication:     ".    .    .  labeled 
in  conformity  with  such  regulations ,   to  be  prescribed  by  the 
Secretary  of  the  Treasury  ...  as  will   (1)  prohibit  deception 
of  the  consumer  ..."  etc.    (§5(e).)    [Emphasis  added] 

The  label  approval  process  of  §5(e)   is  merely  an  inspection 
device  for  enforcement  of  the  regulations :   "In  order  to  prevent 
the  sale  or  shipment  or  other  introduction  of  distilled  spirits, 
wine,  or  malt  beverages  in  interstate  or  foreign  commerce 
if  bottled,  packaged,  or  labeled  in  violation  of  the  requirements 
of  this  subsection,"  a  certificate  of  label  approval  is 
required.     In  other  words,  the  label  approval  system  is  a 
handy  enforcement  technique,  saving  the  Bureau  the  trouble 
of  searching  out  and  recalling  beverages  labeled  in  violation 
of  the  regulations.     Note  that  the  parallel  consumer 
deception  provisions  on  advertising  in  §5(f),  do  not  require 
thai;  advertising  be  approved  in  advance.     The  obvious  reason 
is  that  it  is  not  as  practicable  to  submit  advertising 
for  approval  as  it  is  printed  labels,  and  that  advertising 
can  be  quickly  terminated  if  found  to  be  in  violation  of  the 
regulations,  unlike  labeled  bottles  which  would  be  burdensome 
to  recall  from  the  market.     Yet  the  other  provisions  of  §5(e) 
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and  5(f)   are  virtually  identical.     It  would  be  absurd  to 


conclude  that  Congress  intended  consumer  deception,  etc. 
to  be  defined  on  a  case  by  case  basis  for  labels,  and  for 
advertising  only  on  the  basis  of  regulations. 

If  any  doubt  remains  as  to  the  intent  of  Congress  in 
this  regard,  the  last  sentence  of  §5  removes  it:  "The 
Secretary  of  the  Treasury  shall  give  reasonable  public 
notice,  and  afford  to  interested  parties  opportunity 
for  hearing,  prior  to  prescribing  regulations  to  carry  out 
the  provisions  of  this  section."     In  a  judicial  challenge 
to  Treasury  Department  failure  to  hold  the  necessary 
rulemaking  hearing  required  by  this  section,     a    court  agreed 
that  the  section  means  what  it  says,  that  label  regulations  are 
to  be  issued  only  after  a  rulemaking  hearing. ~  "Gibson  Wine  Co. 
v.  Snyder,   194  F.   2d  329   (D.C.  Cir.,  1952). -7  Additionally, 
* 

The  "boysenberry  wine"  case.     The  court  found,  however, 
no  change  in  the  regulation  had  been  made,  but  rather  an 
interpretation  of  the  regulation  had  been  made  and  therefore 
failure  to  follow  rulemaking  procedures  was  of  no  significance. 
Could  it  be  that  all  label  approvals  are  merely  interpretative 
rules  and  are  there'fore  not  subject  to  the  rulemaking  procedures? 
If  so,   they  would  not  have  the  force  and  effect  of  law  and 
wineries  could  disregard  them  until  enforcement  action  is 
taken.     The  Bureau  probably  does  not  desire  that  result.  Some 
evidence  that  the  Bureau  does  not  consider  label  approvals  to 
be  interpretative  rules  with  precedential  value  is  the  fact 
that  label  approvals  are  not  indexed  as  required  by  5  U.S.C. 
552(a)(2),   the  Freedom  of  Information  Act   (POIA) .  However, 
this  is  probably  just  part  of  a  general  failure  by  the  Bureau 
to  meet  FOIA  requirements,   as  the  label  approvals  would 
also  have  to  be  indexed  under   (a) (2)   if  they  were  "final 
orders"    (which  they  seem  to  be) ,   or  published  in  the  Federal 
Register  under  FOIA   (a)  (1)   if  they  were  substantive  regulations. 
Since  BATF  does  make  them  available  under  FOIA   (a) (3)  (See 
27  CFR  71.22(d)(4)),   could  its  claim  be  the  startling  one  that 
label  approvals  are  of  no  precedential  value? 


the  Administrative  Procedure  Act  requires  such  regulations  to 
be  issued  only  through  rulemaking  procedures.    (5  U.S.C.  §553.) 

Finally,  even  if  BATF  were  not  legally  required  to 
determine  appellations  through  substantive  rulemaking,  an 
enlightened  administrative  policy  would  naturally  lead  it 
to  do  so  anyway.     The  modern  tide,  stirred  by  the  courts, 
is  flowing  in  favor  of  substantive  rulemaking  over  case-by- 
case  adjudication,  because  rulemaking  is  more  efficient 
for  the  agency,  and  fairer  to  the  multiple  interest  groups 
whose  views  should  be  considered  in  fashioning  new  rules 
(in  our  context:     consumers,  vintners  and  growers)   but  who 
are  excluded  when  the  agency  acts  on  a  case-by-case  basis. 
Indeed,  the  FTC  just  waged  an  epic  legal  battle  to  establish 
that  it  does  possess  rulemaking,  in  addition  to  adjudicatory, 
authority  over  "unfair  and  deceptive"  trade  practices. 
See  National  Petroleum  Refiners  Assoc.  v.  FTC,  482  F.  2d 
672   (1973),   cert,  denied  415  U.S.   951.     Here,   the  BATF  has 
analogous  authority  under  §5(e)  of  the  FAA  Act,  coupled  with 
explicit  rulemaking  authority,  and  yet  to  date  it  has  allowed 
it  to  lie  dormant!     Other  agencies  have  waged  somewhat 
similar  battles,  under  unclear  statutory  authority.  See, 
e.g.  ,  Weinberger  v.  Hynson,  Westcott  &  Dunning,   Inc.  ,  412 
U.S.   609   (1973)   and  companion  cases;  Mourning  v.  Family 
Publications  Services,   Inc.,   411  U.S.   356    (1973) ;     United  States 
v.  Florida  East  Coast  Railway,   410  U.S.   224  (1973). 


should^  ^?ati°n  °f  3  ne»  Wellation  system:  what  it 

not  bi^atter^  3£"t£f  tSS^tJ^  «^*~«  ^ 

The  French  have  decided  over  the  centuries  where  their  best 
vineyard  areas  are,  and  have  now  locked  their  soils,  climates 
and  grapes  into  a  permanent  menage  a  trois  in  each  region  of  the 
country.     it  is  spectacularly  successful  for  the  French,  but 
America  is  not  ready  for  it,  for  we  know  not  where  all  the  best 
combinations  of  soils,  climates  and  grapes  lie.  We  are  beginning 
to  have  some  clear  ideas,  but  the  search  for  other  vineyard 
"mother  lodes"  described  100  years  ago  by  Robert  Louis  Stevenson 
in  Silverado  Scatters  goes  on.     Any  system  which  would  attempt 
to  determine  which  areas  deserve  appellations  of  origin  based 
on  their  quality  would  probably  fail  to  make  wise  determinations, 
and  would  certainly  stifle  continued  innovation. 

onlv  ^>hJS»SW  aPPellation  system  should  not  limit  appellations 
only  to  che  large,  presently  known  regions.  PF^iaaons 

I  sense  that  some  in  the  wine  industry  wish  this  proceeding 
only  to  end  up  in  the  legitimization    of  existing  large-region  . 
appellations.  An  interview  in  the  Washington  Post   (March  11,  1976, 
P.  F-l)   describes  the  chairman  of  the  board  of  the  Wine  Institute 
as  "strongly  opposed   [to]   recognition  of  any  geographic  areas 
smaller  than  counties   (thus,  there  would  be  no  "Rutherford" 
appellation  within  the  wider  "Napa"  area).     He  argued  that  loosely 
defined  areas  such  as  Napa  Valley  or  Livermore  Valley,  terms 
recognized  through  usage  over  the  years,  should  not  be  tampered 
with."  Assuming  accurate  quotation,   the  position  seems  to  be  one 
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that  would  not  only  freeze  the  status  quo ,  but  actually  move 
backward  by  removing  recognition  from  the  dozens  of  new,  small- 
area  appellations  that  have  appeared  in  recent  years,  such  as 
"Lodi,"  "Carneros"  and  "Martha's  Vineyard"   (as  discussed  earlier). 

Evidently,  this  position  is  arrived  at  by  the  realization 
that  a  French  type  system,  awarding  appellations  on  the  basis 
of  proven  quality,  will  not  work  here.     Yet  it  is  neither  a 
necessary  nor  logical  conclusion  that  we  cannot  have  a 
quality-related  system  here  and  must  stick  only  with  existing 
large-area  appellations.     To  say  we  cannot  have  a  quality-related 
system  is,  in  fact,  a  kamakazi  position   (akin  to  the  defense 
in  the  Bordeaux  wine  scandal  trial  that  the  tasters  could  not 
reli  the  difference  in  wine  quality) ,  and  can  only  damage  the 
reputation  of  American  wines. 

The  conclusion  I  would  draw  from  a  realization  that  the 
French  system  is  infeasible  here,  is  only  that  we  should  not 
try  to  award  or  deny  appellations  on  the  basis  of  supposed 
quality  determinations.     But  a  quality-related  system  is  still 
possible . 

(C)     A  proposal  for  a  quality-related,  meaningful  appellation 
system:  Informative  Labeling. 

This  is  a  non-restrictive,  laissez-faire  proposal  that 

should  appeal  to  believers  in  a  vigorous,  free  marketplace. 

It  allows  any  area,   large  or  small,  an  appellation  of  origin,  and 

imposes  no  governmental  quality  determinations.  Instead, 

consumers  will  make  the  quality  judgments,  voting  with  their 

purchase  dollars,  with  their  criticism,  and  with  their  acclaim. 


In  order  for  consumers  to  have  sufficient  rational,  non-deceptive 
information  upon  which  to  make  such  free-market  decisions, 
wine  labels  will  be  required  simply  to  be  informative  as  to 
those  factors  which  vintners  and  consumers  agree  are  related  to 
quality  in  an  important  way.     Information  to  be  provided  on 
the  label  would  be  : 

(1)  Appellation  of  origin. 

(2)  Where  appellation  area  is. 

(3)  Characteristic  climate  of  appellation  area  in  terms  of 
U.C.  Davis  I-V  scale,  or  a  descriptive  variant  thereof 
(if  more  than  one,  describe  range) . 

(4)  Characteristic  soil,  topography  and  elevation   (if  more 
than  one,  describe  range) . 

(5)  Grape  varieties  in  this  wine,  by  percentage  (within 
5%  accuracy),  100%  of  which  must  come  from  the 

-    appellation  area.-^ 

All  of  this  information  will  ^fit  on  a  front  label,  though  side 
or  back  labels  would  also  be  satisfactory. 

Note  that  information  on  "Estate  Bottled"  is  not  called 
for.     The  term  has  become  so  meaningless  in  recent  years  that 
I  am  not  sure  it  should  be  revived,  especially  since  I  doubt 
that  there  is  any  consensus  that  it  is  rationally  related  to 
*~ 

With  regard  to  item  (5),  my  proposal  is  in  general  accord 
with  the  rulemaking  petition  of  H.   Donald  Harris,  Jr.  submitted 
to  BATF  on  March  15,   1976,  calling  for  percentage  labeling 
of  varietal  wines.     My  item  (5)   would  apply  to  all  wines,  however, 
and  would  allow  a  5%  margin  of  error  to  take  care  of  "field 
blends"  entering  the  crusher  and  to  permit  recordkeeping  margins 
of  5%.     Note  also  that  item  (5)   rejects  the  75/95%  rules  and 
calls  for'  100%  of  the  wine  to  be  made  from  grapes  of  the  appella- 
tion area  represented  as  the  source  of  the  wine.      The  term  "viti- 
CUltural  area"   is  abandoned,   or  at   least  is   synonymous  with 
"appellation  area."     These  ideas  are  based  on  a  simple  notion: 
honesty.     For  forty  years  the  wine  consumer  has  been  treated  as 
if  he  had  George  Orwell  at  his  elbow  to  advise  him  that  the  words 
on  the  label  do  not  mean  what  they  say.     Now  is  the  historic 
moment  to  make  wine  labels  honest. 


guality.     If  the  Bureau  can  discover  such  a  consensus,  and 
such  a  rational  basis,  in  these  present  hearings,  then  I  would 
favor  the  continued  existence  of  "Estate  Bottled,"     along  the 
lines    of  the  Bureau's  proposed  rule  in  41  Fed.  Reg.  8188 
(February  25,  1976).     Otherwise,  the  term  should  be  prohibited. 

This  kind  of  informative  labeling   /has  the  virtue  of 
consolidating  existing  knowledge  and  existing  consensus,  rather 
than  imposing  any  radical,  new  concepts.     Existing  knowledge  and 
consensus  indicate  that  the  five  factors  listed  are  substantially 
related  to  the  quality  of  wine  produced  in  one  <  ppellation  area 
rather  than  another.     (There  are  other  quality  factors,  of 
course — winemaker  skill,  cellar  practices,  etc.,  but  wo  are 
concerned  in  this  proceeding  only  with  the  question  of 
geographical  appellations.) 

We  know  that  wineries  believe  these  five  factors  to  be 
important  to  quality  because  so  many  wineries  extoll  them  on 
their  labels  and  in  their  advertising.     We  know  also  that  the 
consumer,  particularly  the  consumer  of  the  fine  wines  which  are 
of  principal  concern  here,  agrees  the  five  factors  are  important. 
(Let  us  not  hear  any  disingenuous  statements  that  "the  consumer 
doesn't  care  about  all  this  information."     If  wineries  really 
believe  that,  then  let  them  stop  exploiting  such  information 
in  selling  their  wines.)     Every  time  an  appellation  of  origin 
appears  on  a  label  there  is  an  implied  representation  to  the 


consumer  that  one  or  more  of  the  factors  listed  above  is 
behind  that  appellation  contributing  to  the  wine's  quality. 
My  proposal  only  asks  that  those  implied  representations 
be  made  explicit  on  the  label,   in  straightforward  language 
which  avoids  misleading  and  which  promotes  rational  comparisons. 

Can  it  be  done,  is  it  practical?    Many  wineries  are  virtually 
already  doing  it.     Here  are  three  random  samples  of  labels 
that  already  nearly  meet  the  standards  of  the  informative 
labeling  proposal,  and  even  go  beyond  it  in  certain  particulars: 
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GREY  RIESLING 

^1972^ 


PRODUCED  &  BOTTLED  BY  KENWOOD  VINEYARDS 


IS 


SONOMA  VALLEY,  CALIF.  -  ESTABLISHED  1906 
ALCOHOL  U.9%  VOLUME 


(front) 


§d>  : 


GREY  RIESLING  1972:  The  Grey  Riesling  grapes  used  in  this 
vintage  were  grown  i.i  the  rich  peaty  soil  of  a  Region  II  vine- 
yard located  about  4:  miles  northeast  of  San  Francisco.  The 
grapes  were  crushed  ^cpu  9,  1972  at  21'  Balling.  Some  Frani.cn 
Riesling  grapes  from  a  vineyard  near  Glen  Ellen  were  added 
to  the  crush.  The  combined  juice,  containing  81  Grey  Rai- 
ling, had  a  total  acid  content  of  0.62  g/lOOcc  :-.r.d  a  suyj; 
content  of  2)'  Balling.  Fermentation  was  extended  o--cr  nin 
days  by  means  of  controlled  cooling  (see  chart)  to  dryness 
Subsequent  rankings  and  natural  stabilization  was  conducti-^ 
in  sealed  redwood  tanks. 

This- year  the  Frankcn  Riesling  grapes  helped  in  balance, 
yielding  a  wine  that  has  a  fruity  nose,  a  soft  dry  finish  with 
a  pleasant  taste  that  lingers. 


9  Ki  //  IZ  15  /¥■  IS  16  17 


Alcohol:  II.90Cr  by  volume 
Total  acidity:  0.60  g/lOOcc 
Volatile  acidity:. 0.032  g/ICOc 
pH:  3.35 

Bottle  date:  February  1973 
Cases  produced:  962 

KENWOOD  WINERY 

P.  O.  Box  447 
Kenwood,  Calif.  95152 
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GHAEBOIMY 

100%  Charclonnoy  grapes  •.  • 

from  Camsros,  Napa 

Produced  and  Bottled  by 
gjl.  "    SONOMA,  CALIFORNIA       "  ■ 
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j _  •       ■  CH ARDONN A Y 

;  The  wine  in  this  bottle  was  produced  entire!) 

•  from  C.hirdonnay  grapes,  grown  in  a  select 

.  vineyard  in  the  cool  Region  I  in  the  Carneros 
area  at  the  southern  end  of  Napa  County 
l  he  climate  in  this  region  is  ideal  for  theve 
grapes.  Chardonnay  is  the  variety  used  for 
producing  the  great  White  Burgundies  and 
thampagnej  of  1-rance  and  often  labeled  Pinot 

.  t-hardonnay  in  this  country. 

'  The  grapes  were  picked  at  two  harvest  times- 
one  on  the  17th  of  September  and  the- other 
on  the  9th  of  October.  The  results  were  two 
distinct  w,„ej  with  excellent  fruity  character 
but  one  with  high  acid  and  the  other  with 
more  body.  The  wines  were  fermented  until 
totally  dry  in  50  gallon  oak  barrels  and  aged 

«u«  eff  58'rv"1  "  '  CO"St:,nC  tcmpcr- 

;  The  two  harvests  were  kept  separate  until 
they  were  bottled  in  November  1977  U 
was  decided  an  ideal  balance  could  be  achieved 
by  blendmg  the  two  wines  into  one  whose 
average  grape  sugar  content  was  21.9°  bailing 
w.than acid  of  1.2  gm/100ml.  This  re K 
in  a  full  body,  high  acid  wine. 
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Scnomo,  Collf.  954^76 
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Vineyard  &\Vinen 


Estate  Bottled 
Vintage  1074 
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Sanvignon  Blcwr-Dry 
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Callaway  Vineyard  and  Winery  is  small  and  privatclv  owned, 
located  J1C0"  luph  on  a  hitilt.n  jn  California's  south  eoart 
mountain  rcpioil,  L'3  miles  fn.m  the  Pari.'ir  Ocran. 

Callaway  Vineyard  has  weli  drained,  hiahly  pranitie  soil  wd 
a  unique  mir.ro-climalc  eery  rj.-rirabir  for  the  km  |»rcniimii 
varietal  wines  we  grow.  A  stronjt'c .Tastal  inilucnce  !:riims  ftOntiup 
hrcc/rs  and  misl  to  moderate  iJu*  cli-ar  summer  davs,  and  rliill 
the  moist  nights. 

Wincmastcr  Karl  Werner  is  internationally  recognized  f"r 
makin?  superior  Mines  in  his  native  Germany  and  in  California. 
H«  insists  we  keep  our  Rrape  yielil  very  low:  band  lia«f-l  th""" 
only  when  fully  ami  properly  mature,' then  ru*li  them  into  our 
winery  within  70  minutes.  There  the  grapes  are  de-Mewmeil 
prior  to  crushing  an.!  pn-s;n;'.  in  ultra  Modern  cnuipmcnt  matic 
lor  us  in  Germany  and  France.  Callaway  wir.es  are  then  alW<  I 
to  develop  flowly. .  .  usinc  the  best  of  traditional  practices  :Wi.i 
only  at  certain  small,  line  wine  estates  in  EuroneTar  America. 
_  -After  controlled  fermentation  lasiin-  at  1.-..M  !2  week-  :hi- 
r.on  Rlanc  was  matured  li-'ntiv  in  oval  casks  made  from 
Oernsan  white  oak  coopered  wpcciailv  for  us  in  Germany. 
Cailavavs  aauvtsnon  Diane  hai iesievhan  o>10th  of  \co  residu- 
al ?"Par  Given  proper  storage,  it  should  continue  to  improve 
with  further  a&e  in  the  bottle  for  a  least  4s  years. 

•    Cailaway  wines  are  unique  . 
with  their  own  distinct  character  ;» 
aroma,  bouquet,  Color  and  llavor.  EatM 

wine  contains  at  least  95%  the  crape 
varietal  designated. 

For  ful!e~t  enjoyment  of  u<  frag- 
rance and  llavor,  our  Sailvienon  Blal'.c 
should  lie  .-erved  only  mnderatel> 
chiiled. 


saiivis 
.selcrtei 
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(D)     Advisory  committee  criteria  in  making  recommendations 
for  informative  appellation  labeling. 

The  task  of  an  advisory  committee  would  be   (a)   to  assemble 
data  and  make  recommendations  upon  each  of  the  first  four  factors 
to  appear  on  informative  labels  for  each  appellation  area,  (b) 
to  determine  winery  and  grower  support,  and   (  c)   to  advise 
whether  consumers  would  be  deceived  or  misled  by  any  proposal. 

The  Calif ornia ' committee  would  probably  need  as  long  as  two 
years  to  accomplish  its  work, taking  each  proposed  appellation 
area  under  consideration  seriatum  in  accordance  with  an 
announced  schedule  at  the-,  beginning  of  the  study  period. 
Appellation  areas  to  be  considered  would  be  any  area  proposed  by 
a  winery, or  a  grower  with  a.  contract  with  a  winery  which  desires 
to  use  the  grower's  proposed  appellation.     The  committee  itself 
could  initiate  consideration  of  other  appellation  areas. 

The  criteria  to  be  employed  should  be  close  to  the  following 

(1)  Appellation  of  origin:  whether  name  is  historically, 
customarily  or  officially  used. 

(2)  Where  appellation  area  is:  Whether  proposed  boundaries 
follow  geopolitical,  geographical,   climatic  or  topographical 
lines;  or,   in  the  case  of  a  small  vineyard  parcel,  whether 
definite  boundaries  are  shown  on  a  recorded  land  map. 

(3)  Characteristic  climate:     How  climate  can  be  accurately 
stated  in  terms  of  U.C.   Davis  I-V  scale  or  a  descriptive  variant 
thereof     ("cool,"  "moderate,"  etc.),  and  whether  additional 
description  of  microclimatic  features  is  desirable.     What  data 
basis  is  for  claimed  climate. 

4)     Characteristic  soil,   topography  and  elevation:  How  these 
items  can  be  simply  but  accurately  described.     What  data  basis 
is  for  the  determinations   (data  probably  easily  obtained  from 
existing  federal  and  state  geological  surveys) . 
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(5)  Winery  and  grower  support:     Whether  a  majority  of 
wineries  and  a  majority  growers,  in  the  appellation  area  proposed, 
and  in  the  county,  support  the  proposal.     This  might  be  deter- 
mined by  a  mail  solicitation,  or  other  formal  means  of  inquiry, 

to  each  winery  with  a  basic  permit  and  to  each  grower  who  owns 
at  least  one  acre  of  grapes  which  are  normally  sold  for  wine 
within  the  proposed  appellation  area.     The  fact  that  separate 
majorities  of  wineries,  growers,  appellation  area,  and  county 
area,  may  not  be  obtained  would  not  be  necessarily  fatal  to 
the  proposed  appellation,  but  may  influence  the  committee's 
recommendations. 

(6)  Consumer  deception:     Whether  recommendations  on 
items   (1)  -   (4)  would  avoid  all  deception  or  misleading  of 
consumers . 

Upon  receiving  the  committee's  report  and  recommendations 
on  these  points,  BATF  would,  pursuant  to  §5  of  the  FAA  Act  and 
§553  of  the  Administrative  Procedure  Act,  publish  them  as 
proposed  rules,  hold  a  public  hearing  on  them,  modify  them 
if  it  deems  modifications  desirable,  and  then  promulgate  them 
as  substantive  regulations. 

For  new  appellation  proposals  to  be  made  in  future  years, 
BATF  may  want  to  keep  the  advisory  committees  alive,  or  it 
may  want  to  let  them  expire  at  the  end  of  this  initial  phase, 
and  appoint  new  such  committees  in  future  years. 
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V.  CONCLUSION 


We  stand  at  the  beginning  of  a  new  era  in  American  wines. 
They  have  come  of  age.     The  opportunity  of  the  moment  is. to 
create  a  meaningful,  quality-related  appellation  system.  The 
opportunity  can  be  lost  by  merely  legitimizing  the  status  quo 
and  forever  slipping  backward,  or  it  can  be  lost  if  we  merely 
content  outselves  with  becoming  pale  imitations  of  an  imported 
European  system.     The  proposals  advanced  above,  combining 
as  they  do  principles  of  consumer  participation,  consumer 
information,  and  laissez-faire  economic  liberty,  seem  to  me 
particularly  apposite  to    a  free,  democratic  country.  The 
informative  labeling  proposals,  if  adopted,  would  be  uniquely 
American,  and  that  uniqueness  could  assure  us  of  a  salient 
position  in  the  international  markets  abroad,  as  well  as  a 
rich  pride  in  our  wines  at  home.     Any  appellation  system  which 
seeks  only  low  goals,  which  seeks  compromises  with  honesty 
or  quality,  will  not  have  the  respect  of  the  consumer,  nor 
will  it  match  the  greatness  of  our  wines. 


mo  is  Leon  D.  Adams.    I  reside  at  202  South  Street,  Sausalito,  California,  9^965« 
•iy^!  ailing  address    is  Post  Office  Box  2l8.      I  am  a  writer  of  kxiik  books  and  articles 
on  v.'ine,  am  a  past  and  present  officer  of  many  wine  inuustry  and  wine  consumer  organisations 
nnd  an  also  an  independent  consultant  On  wines.    The  views  I  am  here  to  express  are 
impartial;  tney  do  not  represent  anyone  else. 

I  agree  with  the  Bureau's  purpose  in  proposing  each  of  the  amendments  to  its  regulations 
which  the  hearing  is  being  held  to  discuss.    Each  of  the  proposed  amendments  is  aimed 
at  making  wine  labeling  and  advertising  more  truthful  and  informative  to  consumers  t;,an 
they  are  today. 

When  the  proposed  amendment  on  appellations  was  first  published  in  Notice  No.  280, 

I  wrote  the  Bureau  to  that  effect.      Further  discussion,  however,  has  now  led  me  to  agree 

with  the  V.'ine  Institute  and  others  that  the  final  authority  to  define  appellations  of 

origin  should  remain  vested  in  the  federal  Bureau,  that  it  should  not  be  left  to  the 

individual  states.    Only  the  Bureau  is  qualified  to  make  impartial  determinations 

of  the  soundness  of  appellations  used  on  wines  in  interstate  and  foreign  commerce. 

I  also  agree  with  the  Wine  Institute  that  the  traditional  appellations  now  in  use, 

such  as  "Napa  Valley"  and  "Livermore  Valley,"  should  be  "grandfathered,"  provided 

that  the  boundaries  of  these  districts  can  now  be  accurately  dcfined.      The  same 

should  apply  to  some  important  non-California  appellations,  such  as  "Finger  Lakes" 

and  "Yakima  Valley."      I  disagree,  however,  with  one  of  the  Wine  Institute's  recommendations 

Number  6  in  the  report  of  .its  special  committee  on  appellations.      Although  this 

if^ot  an  issue  at  this  hearing,  it  is  an  example  of  how  misleading  appellations 

be  adopted  in  the  future  if  the  res  onsibility  were  left  to  the  individual  states. 
It  v:as  recommended  that  wines  of  l'f  California  counties  be  entitled  to  an  appellation 
as  "north  coast  counties."      For  at  least  six  of  the  counties  named,  such  an  appellation 
would  be  nntrue,  because  they  are  not  located  in  the  northern  half  of  California. 
When  multiple-county  appellations  are  established  in  the  future,  t^e  coastal  counties 
of  California  should  be  accurately  designated  as  north,  central,  and  south.  "North" 
cannot  be  stretched  two  thirds  of  the  way  south. 

Much  of  the  discussion  I  have  heard  and  read  in  advance  of  this  hearing  has  concerned 
procedures  that  might  be  utilised  in  supplying  the  Bureau  with  data  to  be  considered 
in  defining  California  appellations.    The  appellation  problem  is  most  immediate  in 
California,  but  wines  are  now  produced  commercially  in  twenty-eight  states,  and  at 
least  three  more  states  are  considering  legislation  designed  to  make  possible  the 
establishment  of  local  winegrowing  industries.      It  is  also  possible  that  multiple-state 
appellations  will  bo  proposed  in  tne  future,  such  as"Lake  Erie,"  because  that  lake 
borders  and  affects  grape-growing  conditions  in  the  viticultural  districts  of 
three  states  and  of  eastern  Canada.      I  agree  in  general  with  the  Wine  Institute 
proposal  that  the  Bureau  can  be  guided,  in  defining  viticultural  districts,  by 
representatives  of  research  institutions  and  of  growers  and  wineries,  possib __ly 
organized  as  advisory  committees. 

Appellations  of  origi.  will  bo  informative  to  consumers  only  if  wines  grown  within 
a  defined  viticultural  area  have  recognizable  character  resulting  from  geographic, 
climatic,  or  soil-composition  factoids.      Local  appellations  can  become  still  more 
iagtrmative  in  t^e  fnture  if  they  are  given  additional  (Legal  meaning  by  their  States, 

some  parts  of  Europe,  with  reference  to  grape-variety  content,  alcoholic 
Jtrt-.gth,  and  maximum  production  per  acre.      The  latter  may  provide  an  effective 
control  against  overcropping.      The  present  requirement  that  California  wines  of 
standard  tyres  must  be  produced  wholly  from  California  grapes  already  restricts 
the  use  of  the  appellation  "California." 


,at  this  term  ehould  convey  information  of  value  to  consumers  but  that  it  will 
•core  meaningless  if  not  soon  defi„ed.    In  my  opinion,  however,  the  proposed 

itive  language  is  unnecessarily  restrictive  in  requiring  that  an  estate-bottling 
#'cr*  lef    y         ltfi  own  vineyard  and  that  the  vineyard  be  within  five  mi]es  of  the 
Wnc.ry.    i  have  known  many  instances  in  which  the  legal  ownership  of  vineyards  and 
vineries  were  not  identical,  and  where  they  were  separated  by  more  than  five  mil£s 
b,,    which  I  think  most  consumers  would  regard  as  winegrowing  estates.     I  remember 
that  forty  years  ago,  Judge  Marion  De  Vries,  the  Wine  Institute  counsel  in 
Washington,  arg„ed  that  it  was  unfair  to  deprive  such  wineries  of  the  right  to  call 
their  wmes  "estate-bottled."      Judge  De  Vries  contended  that  it  should  be  enough 
for  the  winery  to  exercise  completely  effective  control  over  the  operation  of  its 
vineyard;  his  key  word  was  "control."      This  view  appears  to  have  guided  the  Bureau 
in  making  rulings  in  individual  cases  during  recent  years,  but  some  of  the  cases 
have  stretched  "estate-bottling"  much  too  far.     The  number  of  wines  called  -estate-bottle, 
has  increased  to  a  point  at  which  i„  some  of  these  cases  it  appears  meaningless. 
The  equivalent  bas  occurred  in  European  countries.      In  France,  trucks  with  portable 
bottling  equipment  have  called  regularly  at  some  wineries  to  make  their  bulk 
Wines  eligible  to  be  labeled  "Mise  en  bouteille  a„  chateau."    (For  that  matter, 
appellations  of  origin  on  some  European  wines  are  not  above  suspicion,  either,  whe„ 
we  consider  the  volumes  of  wine  certain  countries  import,  end  when  we  remember  the 
recently-publicized  scandals.) 

To  arrive  at  a  sound  definition  of  "estate-bottling"  is  a  problem  in  regulative 
semantics.      The  keys,  m  my  opinion,  are  first,  whether  the  winery  regularly  and 
effectively  controls  each  step  in  the  cultivation  and  harvesting  practiced  in  the 

STiJS,rS    I         f0Tity  5f  the  ^yard  to  the  winery.      To  require  identical 
sgal  ov.,e.v,nip  of  vineyard  and  winery  and  to  limit  their  proximity  to  five  miles  are 
•  o    restrictive,  m  my  opinion.      I  have  been  told  of  instances  in  Europe  where 
Vr*  c^lte"a  af*  not  «et»  and  where  labeling  terms  that  mean  "estate-bottled"  are 
2tToF ^  t  b3'  P°ff^e  t0  devise  language  -  perhaps  by  utilizing  alternate 

whin  -If  T  f'uf"?1!  the  estate-b°«led  label  on  the  wines  of  establishments 
tt2c5S  5    V       knowledgeable  consumers  would  regard  as  winegrowing  estates. 
It  should  oe  sufficient  to  require  that  the  winery  be  regularly  in  effective  control 
of  the  vineyard  operation.      As  for  distances  apart,  there  should  also  be  some  limits 

S     ir    ^  "e!5ate:b0ttlrs"  do  not  Perhaps  the  smaller  diameter  of 

the  county  in  which  the  winery  is  situated  would  suffice  to  arrive  at  a  maximum 

Of  esK*2w^CaT      1  ^  n°  specific  recommendation,  except  that  a  definition 
o.  estute-bot-clmg  is  urgently  needed. 


TESTIMONY  PRESENTED  AT 
BATF  HEARING  ON  "APPELLATION  OF  ORIGIN" 
APRIL  13,  1976 

UNITED  VINTNERS.  ADVOCATES  THE  RETENTION  BY  BATF  OF 
TOTAL  RESPONSIBILITY  AND  COMPLETE  AUTHORITY  FOR  DETERMINING  THE 
PROPRIETY  OR  ACCEPTABILITY  OF  APPLICATIONS  TO  USE  SPECIFIC 
"APPELLATION  OF  ORIGIN"   ON  WINE  LABELS.     WE  ARE  UNALTERABLY 
OPPOSED  TO  ANY  SYSTEM  WHICH  WOULD  CREATE  AN  ADVISORY  COUNCIL 
WHOSE  COMPOSITION  WOULD  PERMIT  ONE  COMPETITOR  TO  MAKE  JUDGMENTS 
AND  RECOMMENDATIONS  REGARDING  ANOTHER  FIRM'S  LABELING  OR  MARKETING 
PRACTICES.     WE  WOULD  FURTHER  OPPOSE  THE  DELEGATION  OF  THIS 
RESPONSIBILITY  TO  ANY  STATE  AGENCY  ON  THE  BASIS  THAI  NO  SUCH  • 
AGENCY  CURRENTLY  EXISTS  WITH  THE  TECHNICAL  SKILLS  NECESSARY  TO 
MAKE  THE  JUDGMENTS  REQUIRED  FOR  COMPLIANCE  WITH  THE  APPROPRIATE 
PROVISIONS  OF  THE  FAA  ACT.     THE  UNIVERSITY  OF  CALIFORNIA  SCHOOL 
OF  ENOLOGY  IS  STAFFED  WITH  PROBABLY  THE  LEADING  EXPERTS  IN  THIS 
FIELD  IN  THE  UNITED  STATES  AND  FREQUENTLY  THEY  DO  NOT  AGREE  ON 
QUESTIONS  IN  THIS  AREA .     IF  THE  BUREAU  FEELS  A  NEED  FOR  ADDITIONAL 
SUPPORTIVE  INFORMATION  AS  A  BASIS  FOR  DETERMINING  ACCEPTABILITY  IN 
SUPPORT  OF  A  REQUEST  TO  USE  A  NEW  OR  UNIQUE  APPELLATION  OF  ORIGIN, 
THEN  WE  WOULD  SUGGEST  THAT  THE  FOLLOWING  PROCEDURE  MIGHT  BE  CONSIDERS 
REQUIRE  APPLICANTS  TO  FILE  AN  APPLICATION  WHICH  WOULD 
CONTAIN  THE  FOLLOWING". 

1.    'THE  EXACT  NAME  OR  DESIGNATION  PROPOSED  TO  BE 
USED  AS  AN  APPELLATION  OF  ORIGIN  FOR  WINE. 


SUPPORTIVE  EVIDENCE  THAT  THE  NAME  IS  A  REAL 
NAME  RECOGNIZED  IN  THE  LOCAL  AREA  AND  IN 
CONSTANT  USE.  ' 

A  STATEMENT  SETTING  OUT  THE  GEOGRAPHICAL 
BOUNDARIES  TO  ASSURE  THAT  THEY  ARE  REASONABLE 
AND  THE  PARAMETERS  ARE  IDENTIFIABLE. 

A  STATEMENT  THAT  THE  CONSUMER  WILL  BE  PROPERLY 
SERVED  IN  THAT  THE  PROPOSED  NAME  WILL  NOT  BE 
DECEPTIVE  OR  MISLEADING. 

EVIDENCE  THAT  THERE  ARE  PRODUCING  VINEYARDS 
WITHIN  THE  AREA. 

AT  THE  DISCRETION  OF  THE  BUREAU,  THE  APPLICATION  COULD 
BE  REFERRED  TO  YOUR  REGIONAL  OFFICE  FOR  APPROPRIATE  REVIEW  AND 
AUTHENTICATION  BY  YOUR  FIELD  STAFF. 

QUITE  FRANKLY ,  OTHER  THAN  THE  CURRENT  CONTROVERSY  OVER 
WHAT  AREA  COMPRISES  "NORTH  COAST  COUNTIES",  WE  WERE  NOT  AWARE 
THAT  THE  DEPARTMENT'S  ENFORCEMENT  OF  THE  PROVISIONS  OF  PARAGRAPH 
4.25  OF  REGULATION  4  HAD  BECOME  AN  ISSUE. 

THE  GEOGRAPHICAL  AREA  COMPRISING  "NORTH  COAST  COUNTIES" 
IS  AN  ISSUE  AND  I  WOULD  LIKE  TO  SPEAK  DIRECTLY  TO  THAT  POINT.  THE 
APPELLATION  "NORTH  COAST  COUNTIES"  WAS  LITTLE  USED  AND  EVEN  LESSER 
KNOWN  UNTIL  UNITED  VINTNERS'  ACQUISITION  OF  THE  INGLENOOK  VINEYARDS 
IN  1964.     IT  WAS  OUR  JUDGMENT  THAT  THE  COUNTIES  OF  NAPA,  SONOMA, 
MENDOCINO  AND  SOLANO  GREW  GRAPES  OF  UNUSUALLY  HIGH  QUALITY.  ALLIED 
'.RAPE  GROWERS,  THE  PREVIOUS  OWNERS  AND  CURRENT  SHAREHOLDERS  OF  OUR 
COMPANY  AND  STILL  SUPPLIERS  OF  OUR  GRAPES,   SHARED  THIS  OPINION  AND 


JOINTLY  WE  HAVE  INVESTED  MILLIONS  OF  DOLLARS  IN  FACILITIES  AND 
ADVERTISING  TO  DEVELOP  A  LINE  OF  WINES  WHICH  ARE  GENERALLY 
RECOGNIZED  AS  EQUAL  IN  QUALITY  TO  MOST  PREMIUM  WINES  PRODUCED 
ANYWHERE  IN  THE  WORLD . 

SEVERAL  YEARS  AGO  YOUR  BUREAU ,  APPARENTLY.  ON  THE 
BASIS  OF  A  COMPLAINT,  RULED  THAT  SOLANO  COUNTY  WAS  NOT  CONSIDERED 
A  "NORTH  COAST  COUNTY"  AND  THEREFORE  GRAPES  GROWN  IN  THAT  AREA 
COULD  NOT  BE  INCLUDED  IN  THE  75%  REQUIRED  TO  QUALIFY  FOR 
APPELLATION  OF  ORIGIN.     WE  PRESENTED  BOTH  ORAL  AND  WRITTEN 
ARGUMENTS  TO  YOUR  BUREAU,  ATTEMPTING  TO  SHOW  THAT  SOLANO  COUNTY 
WAS  RECOGNIZED  BY  SEVERAL  AGENCIES  AS  A  "NORTH  COAST  COUNTY". 
HOWEVER,  YOUR  FINAL  RULING  WAS  AGAINST  US  AND  WE  HAVE  ABIDED  BY 
THAT  DECISION  SINCE  THAT  TIME.     COMPANIES  ARE  LIKE  PEOPLE  AND 
FREQUENTLY  ONE  BECOMES  JEALOUS  OF  ANOTHER'S  SUCCESS.     WE  BELIEVE 
THAT  IS  THE  CASE  NOW  WHEREBY  SOME  INDIVIDUALS  ARE  ATTEMPTING  TO 
HAVE  YOUR  DEPARTMENT  MAKE  A  PERMANENT  RULE  THAT  ONLY  NAPA,  SONOMA 
AND  MENDOCINO  COUNTIES  QUALIFY  FOR  THE  APPELLATION  "NORTH  COAST 
COUNTIES"  .     WHEREAS  THERE  ARE  OTHERS  WHO ,  FOR  WHATEVER  REASON, 
ARE  ATTEMPTING  TO  HAVE  YOUR  BUREAU  EXTEND  "NORTH  COAST  COUNTIES" 
AS  FAR  SOUTH  AS  SANTA  BARBARA.     WE  BELIEVE  AREAS  SHOULD  DEVELOP 
AND  PROMOTE  THEIR  OWN  DISTINCT  QUALITIES  AND  IDENTIFICATION  RATHER 
THAN  ATTEMPTING  TO  CAPITALIZE  ON  THE  LONG  TERM  EFFORTS  OF  THOSE  WHO 
HAVE  THE  INVESTMENT  IN  TIME  AND  MONEY  TO  DEVELOP  UNIQUELY  RECOGNIZED 
AREAS . 

ALL  ELEMENTS  BEING  EQUAL,  WE  WELCOME  COMPETITION,  HOWEVER 
WE  DO  OPPOSE  THE  EFFORTS  OF  ANYONE  WHO  WOULD  ATTEMPT  TO  ACHIEVE 
EXPANSION  OF  TRADITIONAL  WINE  GROWING  AREAS  THROUGH  RULINGS  OR 
LEGISLATION  AS  OPPOSED  TO  HARD  WORK  AND  INVESTMENT.     WE  BELIEVE 


thai;  better  than  s$k  of  the  wine  marketed  today  under  the  "north 

COAST  COUNTIES"  APPELLATION  IS  SOLD  UNDER  ONE  OF  OUR  LABELS  AND 
IT  WOULD  BE  VERY  EASY  FOR  US  TO  ADVOCATE  TO  YOUR  BUREAU  THAT  YOU 
MAINTAIN  THE  STATUS  QUO  WHICH  WOULD  HAVE  THE  EFFECT  OF  PROTECTING 
OUR  BUSINESS.     WE  ARE  NOT  GOING  TO  DO  THAT. 

INSTEAD,  WE  BELIEVE  A  FAIR  AND  REASONABLE  SOLUTION  WOULD 
BE  TO  USE  THE  SAN  FRANCISCO  BAY  AS  A  NATURAL  LINE  OF  DEMARKATION. 
WE  WOULD  ADVOCATE  THAT  THE  APPELLATION  "NORTH  COAST  COUNTIES"  COULD 
BE  USED  ON  WINES  DERIVING  75%  OF  THEIR  VOLUME  FROM  GRAPES  GROWN  IN 
VINEYARDS  LOCATED  NORTH  OF  THE  SOUTHERN  BOUNDARIES  OF  THE  FOLLOWING 
COUNTIES:     MARIN,  NAPA,  SONOMA  AND  SOLANO,  AND  WEST  OF  THE  EASTERN 
BOUNDARY  OF  SOLANO  COUNTY.     CONVERSELY,  WINES  PRODUCED  FROM  GRAPES 
GROWN  IN  COUNTIES  LOCATED  SOUTH  OF  SAN  FRANCISCO  AND  NORTH  OF  THE 
aEHACHAPI  MOUNTAINS,  WEST  OF  THE  COAST  RANGE  MOUNTAINS,  SHOULD  BE 
APPROPRIATELY  DESIGNATED  AS  "CENTRAL  COAST  COUNTIES". 


#      #  # 


